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PROCEEDI NGS

HEARI NG OFFI CER FAY: Good norni ng.
This Status Conference was announced by public
notice that was issued on August 6th. And
Comm ssi oner Moore is not yet here, but he plans
to attend. However, | want to enphasize that this
is not an Evidentiary Hearing. Connmi ssioners are
not required to attend conferences.

So this is an informal event, and it's
basically so that the Commttee can | earn where
the case is and its progress, what materials or
anal yses need yet to be provided, and how getting
those materials may affect the schedul e of the
case.

A couple of prelimnary things. The

bat hrooms are outside, and in the doubl e doors.

And you'll see a sign for the men's as you wal k
in, and then you go through -- and that's to the
left. But if you continue through the first

doubl e doors and through the second doubl e doors,
there's a big sign that says "Ladies". So that
takes care of that.

Si gn-up sheets, Roberta, where are you?

PUBLI C ADVI SER MENDONCA: Her e

HEARI NG OFFI CER FAY: Ms. Mendonca has
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sign-up sheets, and we ask that everybody please
sign in. It helps us keep you informed about the
case.

| addition, our mc technician has set
everything up with the mi crophones off, so before
you use a m crophone, if you're at one of the
tabl es, please pull the button towards you, and
then when you finish speaking push it away. That
way we won't pick up a |lot of collateral
di scussi ons.

In addition, there's m crophones on the
podi um for public comments, and those are on now,
so you don't need to worry about those. There's
also a roving mc here at the audio-visual
machi ne, and anybody making a visual presentation
can use that remote mc. | think it's this one on
t he stand.

I'"'m going to take appearances fromthe
parties and agencies. \What that nmeans is they
just announce what their organization or agency
is, and their name.

And then after that we will begin with
presentations, and |'ve asked the -- the Central
District of the State Water Quality Control Board

to make the first presentation. Then we'll nove
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to the Energy Comm ssion Staff, and then the
Applicant, then the Coastal Alliance, and then --
and any other Intervenors who -- who have a
presentation, and the nove to the agencies, City
of Morro Bay, et cetera.

Bef ore we get started, are there any
questions about our process today? We will try to
move as quickly as possible, and | ask people to
keep their remarks short out of courtesy to the
menmbers of the public that may want to nake a
comment at the end, and so they're not held here
all day.

Al right. 1'Il begin by asking the
Applicant to identify their people.

MR. TRUMP: Andrew Trunp, Duke Energy.

MR. HOFFMAN: Wayne Hof f man,

Envi ronnment al Manager, Duke Energy.

MR. HARRIS: |'mJeff Harris, on behalf
of Duke Energy.

MR. GRIMM |I'm Gary Grinmm Lega
Counsel on behalf of Duke Energy.

MR. VAN BUSKI RK:  Ron Van Buski rk,

Pill sbury W nthrop, on behalf of Duke Energy.

MS. GROOT: Henriette Groot, Coastal

Al li ance. I would also |like to introduce the
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ot her members of the Board of Directors. Jack
McCurdy, is in the audience. Dave Nelson and Pete
Wagner. | think that's it for our board.

MR. HENSLEY: Gordon Hensl ey,

Envi ronment al Defense Center. We are representing
the Alliance in this issue.

HEARI NG OFFI CER FAY: St af f.

MS. LEWS: |'m Kae Lewi s, Project
Manager for the California Energy Comm ssion. And
to nmy left is Caryn Hol mes, Staff Counsel. And
then also, Dick Anderson is here, our Staff
Bi ol ogi st .

HEARI NG OFFI CER FAY: Thank you. And
how about agencies? | see M. Fuz in back, Greg
Fuz, City of Morro Bay. Any other
representatives?

MR. HUBNER: Gerhardt Hubner, Regi onal
Boar d.

HEARI NG OFFI CER FAY: Ger hardt Hubner,
Regi onal Water Quality Control Board. Yes, sir.

MR. WLLEY: Gary Wlley, with the Air
Pol lution Control District.

HEARI NG OFFI CER FAY: All right. Thank
you.

Any ot her agencies? Okay. Ms.
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Mendonca.

PUBLI C ADVI SER MENDONCA: Roberta
Mendonca, Public Adviser.

For those of you that have not
participated in a Status Conference before, |
brought a sinple one-page handout that sort of
gives the procedure of what's going to be
acconmplished today.

M. Fay has already nmentioned that the
sign-in sheet is being passed around, and |
encourage you to sign in, please. And also, the
process for public participation today is we ask

that you conplete a blue card, giving us your

name, and when you're done with that, | can pick
it up. Just kind of hold it up, | watch for them
I'"I'l take them forward to M. Fay, and you'll be

call ed upon.

Thank you.

HEARI NG OFFI CER FAY: Il -- 1 need to
apol ogize to nmy col |l eague up here. To nmy left is
Terry O Brien, who is the Advisor to Comm ssioner
W lliam Keese, who is the Chairman of the Energy
Commi ssi on, and also the Second Menber on this
Commttee. And M. Keese will not be here today,

is not expected.
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Any other prelimnary things before we
get started?
Okay. M. Hubner, would you come and

speak to us about the Water Board's position,

pl ease.

MR. HUBNER: |s this one? Great.

Good morning. Gerhardt Hubner, Regional
Board staff. |'m pinch-hitting today for our

proj ect manager, M chael Thomas.

You should have received a letter sent
by our Executive Officer, Roger Briggs, dated
August 13. | have extra copies if anybody wi shes.
I brought themwith nme.

In that letter, we requested CEC Staff
and the Comm ssion for some further CEQA analysis
on some of the alternatives that have been
identified and | ooked at, specifically two of
them We identified one we're -- we're |ooking at
closer in-house ourselves. But specifically, the
one through cooling and the technical options that
we feel are feasible, but may have non-water
quality environmental inpacts. And we need that
analysis for us to draft our -- our NPDES permt,
our draft permt, and send that out for public

comment .
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So we -- one thing that we are asking
today is what the timng of that analysis is, so
that we can incorporate that into our schedul e and
Board neeting, hearings, upcomng for October and
Decenber. And one thing that | have done is
| ooked at the -- potentially when we receive that
information, what it would take to go to an
Oct ober or Decenber neeting.

And -- go ahead.

HEARI NG OFFI CER FAY: I"msorry.

MR. HUBNER: Yes.

HEARI NG OFFI CER FAY: Can you comment on
whet her the letter, in your opinion, adequately
addresses the specificity that you need in the
Staff anal ysis?

MR. HUBNER: Well, we did identify some
of the inmpacts and what we feel are -- are
necessary, such as Noise, Visual, and -- and the
letter itself may not be that specific, but we've
certainly -- | know nmy project manager has been in
touch with CEC Staff. And | think what we're
| ooking for is -- is a |level of detail perhaps
that could be used for a permt type anal ysis.

And |'m not sure if that's clear, but we do need

more that's been -- than previously has been
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provi ded, but certainly enough to -- to give the
deci si on-makers enough i nformation, an informed
deci sion, so that this can move forward.

HEARI NG OFFI CER FAY: Okay. We're very
concerned about this, because if -- if the Water
Board finds that, after Staff does its analysis,
that it's not adequate, then we have yet again
more delay. And so we'd |like to get that
identified as clearly as possible at this time, so
that what they set their sights on is -- is the
proper target.

MR. HUBNER: Ri ght .

HEARI NG OFFI CER FAY: And | think we
really need that in witing. So if --

MR. HUBNER: Okay.

HEARI NG OFFI CER FAY: -- if your staff
has supplenments to this letter, we -- we really
need to have it in the record in witing --

MR. HUBNER: Okay.

HEARI NG OFFI CER FAY: =-- so it's crysta
clear to the Energy Conmi ssion Staff and the
Applicant, and all the other parties what is
expect ed.

MR. HUBNER: We can certainly provide

t hat .
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HEARI NG OFFI CER FAY: And is there -- is
there any sorts of -- sort of concurrence with
your Board on this? |In other words, if -- if the
Board doesn't agree that it's an adequate |evel of
specificity and | ater says well, we need nore, we
have yet again more delay. And --

MR. HUBNER: Ri ght .

HEARI NG OFFI CER FAY: -- obviously we're
concerned about that.

MR. HUBNER: Well, we do update the
Board on a regul ar basis. W had the workshop on
July 12th. They did come back with some specific
questions, and -- and part of that is -- is
contained in the letter.

That's certainly a risk. W don't feel
that it's a big risk. Our Executive Officer is in
contact with our Board, and -- and staff is, of
course, in constant contact with our Executive
Officer. So we're pretty confident that if we --
what's contained in the letter and any subsequent
writing that we do to you, we could provide your
Staff with enough direction that | think the
anal ysis could be conpl et ed.

And it's certainly not our intent to

delay the project at all. In fact, we will do
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what we can to nove it al ong

HEARI NG OFFI CER FAY: And also, you said
perhaps the |level of detail required for a permt.
But if you were to permt, for instance, a dry
cooling alternative, obviously you'd need specific
desi gn. I mean, that's a |l ot of detail. And I
think we want to be careful about the ternms we
use. |If --

MR. HUBNER: Okay. Sure.

HEARI NG OFFI CER FAY: If it's not being
anal yzed as an application, do you necessarily
want all the detail, 100 percent, that you woul d
have for an application?

MR. HUBNER: No. |I'mjust using -- just
drawi ng on some of ny experience with other
projects, and -- and what would be needed.
Certainly you would need enough information to
identify any inpacts. If there are significant
threshold, that they were mtigated to the degree
of insignificance. So you'd have all those
identified, so that that could then be taken into
any, | would imgine, conditions of approval or,
for us, for the biological or water quality
i mpacts, those inmpacts could then -- we could draw

on and put into our permt.
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HEARI NG OFFI CER FAY: Have you seen the
filings that the Applicant has subm tted regarding
the alternatives? And | -- | believe there's one
dat ed August 9th that -- the cover letter's signed
by Andy Trunmp, that went into their position on
the aquatic filter barrier. And they made a
presentation to the City of Morro Bay regarding
dry cooling. Have you seen that?

MR. HUBNER: | have.

HEARI NG OFFI CER FAY: And -- and is this
the type of level that you were anticipating? In
ot her words, they -- they discuss their position
on the environnmental inpacts of the alternative,
the efficiency cost of the alternative, and the
financial cost.

MR. HUBNER: Uh-huh. | certainly want
my project manager, M chael Thomas, to review it.

I know he hasn't, since this did come in this
week. There is certainly some good information
here. At this point | -- | don't want to | abel
whet her it --

HEARI NG OFFI CER FAY: Well, |I'm not
asking you to if -- if this analysis satisfies
your ultimte needs.

MR. HUBNER: Okay.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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HEARI NG OFFI CER FAY: Only is this |leve
the type of thing you would expect Staff to do?

MR. HUBNER: Yes.

HEARI NG OFFI CER FAY: Okay. Al'l right.
Thank you.

Now, when -- when would the suppl emental
comments to Staff regarding nore specificity than
you put in your August 13th letter, when -- when
woul d you be able to send that to the Staff?

MR. HUBNER: We can get that out as
early as next week, m ddle of next week.

M chael's very good at turning things around.

HEARI NG OFFI CER FAY: M ddl e of next
week. Okay. All right, great. All right, thank
you. That's very hel pful

And just for everybody's sake, what is
your ultimate concern about this information? Wy
-- why is it that you think that Comm ssion Staff
needs to prepare this analysis?

MR. HUBNER: Well, we've -- through the
studi es that Duke conpleted, you know, there was
i mpacts fromthe once-through cooling system
identified, and we need alternatives and -- and
mtigation to offset that. And through that,

we' ve identified these alternatives, and our
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13
jurisdiction is -- is water quality protection

HEARI NG OFFI CER FAY: And so you've
identified the alternatives, but --

MR. HUBNER: Yes.

HEARI NG OFFI CER FAY: -- but you need to
eval uate whether they -- they, themsel ves, have --
have di sadvantages, too; is that correct?

MR. HUBNER: Right. The -- the pros --
pros and cons of each, and that information would
be very inmportant to my Board, when they take up
the draft permt.

HEARI NG OFFI CER FAY: And when you
eval uate the anal yses of these alternatives to the
original cooling water proposal, do you eval uate
them using the criteria under the Clean Water Act?

MR. HUBNER: That's correct. W use the
best avail able technol ogy as one criteria, and
then we'll weigh other -- other factors, as well.
And -- and then it will be up to the Board to make
a decision how they want to go forward.

HEARI NG OFFI CER FAY: Okay. Al'l right.
Thank you.

You know, since you're up here, if you
don't mnd, do any of the other parties have

questions of the Water Board representative?
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M. Harris.

MR. HARRI'S: We do, but |I'mafraid it
m ght take us down path now we'll get into the
m nutiae in a way that's not productive right now.
I've got some very detail ed questions, and 1'd
like to actually have an opportunity to hear Staff
and put our presentation out there, and then the
questions will make sense at that point.

HEARI NG OFFI CER FAY: Okay.

MR. HARRIS: So if you're going to stick

around - -

MR. HUBNER: | can certainly, just with
a caveat, if you're getting into very technica
i ssues, | mght have to defer or -- or certainly
I'd be willing to take that information back with

me and we can get back to you in a very short time
with maybe some answers.

MR. HARRIS: | have the sane
limtations.

MR. HUBNER: Okay.

MR. HARRIS: Fine. |If you're going to
stick around, why don't we defer this.

HEARI NG OFFI CER FAY: And, you know,
want to make clear, there's nothing magi c about

today. If -- if questions are put in writing and
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delivered in a tinely way, you may be able to get
some answers, rather than just putting M. Hubner
on the spot.

MR. HUBNER: Thank you.

HEARI NG OFFI CER FAY: Staff, anything,
any questions? No.

Coastal Alliance? No. Okay.

Al'l right. Thank you very much.

All right. Now we'll nmove to the Staff,
as to, you know, what they expect to be doing and
how it may affect the schedul e.

MS. LEW S: Well, since our |last status
report, which was July 19th -- actually, our | ast
two status reports, we tal ked about three itens
which we felt needed to be conpl eted before the
Staff could put out a Final Staff Assessment, an
FSA.

The first was that we were waiting for
data responses fromthe Applicant for a nunmber of
items, in about nine subject areas. And we have
been receiving those things throughout the sunmer.
We've received probably the last third of themin
-- just in this week. And they are now being
reviewed by the Staff for conpleteness. There's

actually two areas, Air Quality and Alternatives,
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where we still have information outstanding.

But if the Staff reviews them and says

that they are conplete, then -- then, for the nost
part, those -- those information needs will be
met .

The second item was a biol ogica
assessment. The Applicant was -- needed to
initiate the Section 7 consultation process by
filing a biological assessnment with the EPA. And
Staff had indicated that it was necessary for us
at |l east to have the biological assessment and to
have its initial approval fromthe U S. Fish and
W Ildlife Service.

The third itemis the one that was just
addressed, the issue of the -- the NPDES permt.
After the -- the July 12th Regi onal Board meeting,
additional information was requested by the Board
of the -- of the Board staff. They in turn had --
had asked us if we could provide some additional
information, sort of -- sort of a quick and dirty
anal ysis of potential CEQA inpacts of the -- the
bi ol ogical mtigation options. And we did that,
and gave that to them at the end of July.

And -- and then, what has happened since

is -- is the request made in the letter that was
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referred to, where we have been asked to do a nore
thorough site specific analysis of the CEQA
i mpacts of three of the mtigation measures being
recommended by the Board staff.

So at this point, what the Staff is
doing is preparing that site specific analysis.
And there's a nunber of parts to that. W are,
first of all, narrowing down the mtigation
options that we're going to do an anal ysis of.

The next step is we're going to need to provide a
conceptual design of these options, design and

| ocation, in order to then pass this information
to our Staff in the -- the technical areas to do
the inpact eval uation.

Once the inmpact evaluation is done,
we'll then have to determne if, in fact, there
are significant inpacts of these options. Then
we'll have to develop mtigation for those.

HEARI NG OFFI CER FAY: Excuse me. | f
can interrupt you for a m nute.

MS. LEW S: Sure.

HEARI NG OFFI CER FAY: How many options
are you going to be |ooking at, and what are they?

MS. LEW S: That -- that still needs to

be deci ded. The -- the Board has asked for three,
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dry cooling, habitat equival ency, and the aquatic
filter. So we still probably need a little bit of
gui dance fromthe Committee if -- if we're going
to go beyond that.

The Coastal Comm ssion al so has sent us
a letter in support of this nore thorough
investigation of site -- the site specific
anal ysis, and they have identified dry cooling and
the aquatic filter for evaluation

So we think this evaluation is critical
We certainly agree with the Regional Board and
with the Coastal Comm ssion that we need to do
this. There's been a | ot of speculation about
what the inpacts of these mtigation options are,
and so we need to do the analysis and to clear the
air of -- of this speculative nature.

And in | ooking, at this point, at the
|l ength of time that it may take, as | said, the --
a key point here is that we are going to have to
do a conceptual design of these options and |ocate
them before we can -- we can pass this information
on to the -- those who are going to be doing the
i mpact anal ysi s.

And we think this will take some weeks.

The conpletion of -- of an FSA could probably take
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pl ace |like the third week of Novenber.

HEARI NG OFFI CER FAY: Looking at the
schedul e proposed by Staff originally, which was a
one-year schedule, that would be a three-nmonth
del ay, at least. Are you aware of that?

MS. LEW S: ©Oh, yes.

HEARI NG OFFI CER FAY: And what is --
what is your estimte based on, the time estimte
on how | ong you woul d need?

MS. LEWS: Well, we talked initially to
our consultant, who would be nost likely pulling
together this analysis. And they felt that it
woul d take that nuch time to -- the key -- key
aspect here is going to be the design of the
options themselves. Design and |ocation. And
they really felt that that would take three to
four weeks to do.

HEARI NG OFFI CER FAY: Specifically, for
-- for all of these options, or --

MS. LEW S: No, together.

HEARI NG OFFI CER FAY: -- primarily --

MS. LEW S: Not sequentially, but --

HEARI NG OFFI CER FAY: Ri ght .

MS. LEWS: -- to do the design of al

of those.
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HEARI NG OFFI CER FAY: Okay. I's -- does
one particular option offer nmore challenges, in
terms of |ocation?

MS. LEWS: Well, | cannot tell you if
one's going to be nore difficult than the other.

I think if you're |ooking, say, just a dry cooling
and the aquatic filter, both of them |l think are
-- are big challenges for design and |ocation. |
don't know which is nore difficult.

HEARI NG OFFI CER FAY: And then in terns
of habitat, would they be presenting options, |ike
possi bl e areas where habitat could be acquired?

Is that the type of thing that they would be
doi ng?

MS. LEW S: Yes. Yes, uh-huh. |
believe so.

HEARI NG OFFI CER FAY: And what, if
anything, could accelerate this process?

MS. LEW S: Cooperation fromthe
Applicant could certainly make things easier for
us, in ternms of design and | ocation.

MR. TRUMP: Yeah, | guess | -- | have a

question, if | could. When we -- when we're talking

about the design and |ocation, are you speaking of

dry cooling as one of the options?
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MS. LEWS: Yes, dry cooling --

MR. TRUMP: And -- and you believe the
informati on you have right nowis insufficient for
-- and that gets to nmy question, the information
Staff currently has is insufficient, and so should
we antici pate additional questions, or is the
Ener gy Comm ssion going to design this systen? |
guess |'m confused by your use of the word
"design".

MS. LEWS: At this point we're
anticipating that we would have to provide the
conceptual design, but if we have assistance from
-- fromyou, we certainly can probably do that
much more quickly. And we can -- and we can dea

with all the information that we've gotten, and

have our Staff, or consultant, who will provide
this design, ask you questions and we'll be able
to -- to determ ne what variations we can -- we

can actually analyze.

MR. TRUMP: And so the Energy Comm ssion

will be designing a dry cooling system and -- and
proposi ng that for us here at -- at the power
pl ant ?

MS. LEW S: That's what we're

antici pating.
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HEARI NG OFFI CER FAY: Again, just for
everybody's edification. The conceptual framework
here is that because of the potential significant
i mpacts, the -- the dry cooling is | ooked at one
of the alternatives, along with the aquatic filter
and habitat restoration, that would be eval uated
in light of significant inpacts. So it doesn't
mean that the Conmm ssion is now designing the
power plant.

MS. HOLMES: VYeah, let nme clarify one
thing, and that's that we're not suggesting that
we're going to propose a specific final design of
somet hing you would have to do. All we're doing
-- and Kae and | are not in a position to say how
much detail this involves -- we're trying to get
an idea of what design -- what |evel of conceptua
design is necessary for us to assess i npacts.
That's what we're focused on at this point.

So, again, we're not -- we're not the
engi neers, or whatever the technical discipline
is. But we're trying to work with our consultants
to come up with enough detail about these
alternatives, whether it's an aquatic filter or a
dry cooling system or whatever else, that we can

reasonably assess the environnmental inpacts that
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woul d be associated with the inplenmentation of
t hose measures.

And we don't know what that |evel of
detail is, that's why we're working with the --
with the consultants. They may tell us they don't
-- that it is not a time consum ng and difficult
process to design something to the level that you
wi Il know what it | ooks like or what it sounds
l'i ke, but we're just initiating that process right
now. And that's going to be our focus. Give us
the level of detail that we need in order to
eval uate the environnmental inplications of
i mpl ementation of those measures.

HEARI NG OFFI CER FAY: Okay. | just want
to interrupt and wel come Comm ssioner Moore. He's
here. So any unconplimentary remarks you have
shoul d be directed towards the governor's
appoi ntee, and not nme.

(Laughter.)

HEARI NG OFFI CER FAY: The -- but back to
your point. I think the I evel of design is
absolutely critical in how nuch time and noney is
consumed in this. And we nust be extrenmely aware
of the requirements of CEQA and of the Clean Water

Act, and try to target that |level of alternative
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anal ysis, and not sonething that's far beyond that
or far short of that.

And so | -- 1 guess | would encourage
the Staff to work closely with the Water Board as
to what their needs are as defined by the Clean
Water Act. That -- that will be very critical

MR. HARRI S: M. Fay.

HEARI NG OFFI CER FAY: Yes.

MR. HARRI S: | guess | want to weigh in
on that same point. It's not a design issue, but
it is a |legal issue.

In these proceedi ngs we often hear from
Staff that they need not analyze the alternatives
in the same | evel of detail as the project. And
that's a CEQA principle that Staff adheres to in
their alternatives analysis. | think that's the
same framework that they're tal king about, Caryn's
tal ki ng about, for their analysis here.

But | -- | do share your concern that we
not go beyond that standard in setting up --
setting up the details that are set -- is required
by Staff in this alternative. So that -- that's
poi nt nunmber one.

Poi nt nunber two, briefly. W'IlIl talk

mor e about the CEQA baseline issue, as well. W
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can talk in some detail about that later, if you'd
like. But the -- the notion of mtigation, or
designing mtigation, assunes an inpact that's
significant, and we're not -- we're not in
agreement as to whether there are significant
i mpacts to be mtigated.

HEARI NG OFFI CER FAY: Okay. Is it your
position that under the Clean Water Act,
eval uation of alternatives to determ ne best
technol ogy available is comparable in depth to the
alternatives analysis required under CEQA?

MR. HARRI'S: There are different
standards. The CEQA standard is one the
Comm ssion is very famliar with. The Federal
Cl ean Water standard, at least as it relates to
316(b), is a different standard. And | have --
and Gary Grimmis here, and he can speak to that
issue in some detail, if you'd Ilike.

But the 316(b) standard is a technol ogy
based standard. It | ooks at the Cooling Water
I ntake Structure, the CWS, and it's specific to
the CW S. It does not require an analysis of
alternative technologies, so it does not require
an anal ysis of technol ogies which are not cooling

wat er intake structures.
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And so there is a difference, | think
between the federal |aw and the state law in that
respect.

HEARI NG OFFI CER FAY: Thank you. So, to
get specific. Dry cooling, under 316(b), would
not be an alternative to a CWS. Is that correct?

MR. HARRI'S: That's correct.

HEARI NG OFFI CER FAY: Okay. So can we
assume, then, that if the Staff uses the CEQA
| evel of required analysis for an alternative,
that they will have fully taken care of any
reasonabl e alternative analysis under the Clean
Wat er Act, Section 316(b)?

MR. HARRIS: | think that's correct,
yes.

HEARI NG OFFI CER FAY: Good. All right.

| interrupted you. Anything further,

Ms. Lewis?

MS. LEWS: No, | think that was it.

HEARI NG OFFI CER FAY: Okay.

Let's -- let's go to Duke, then. And
have asked Duke to review, at |least in sunmary,
some of the presentations that they've made to the
City of Morro Bay, regarding the aquatic filter

and the dry cooling analysis, just so that we and
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the audi ence can get a flavor for why this m ght
take sonme tinme to analyze.

MR. HARRI S: ' m going to ask Wayne
Hof fman to just briefly describe the materials
that's in the record so far, and then | would have
some more general remarks.

MR. HOFFMAN: Thank you, M. Fay, and
Comm ssi oner Moore. My nanme is Wayne Hoffman, |I'm
wi th Duke Energy.

I did want to make one response to the
Staff comments. I'"'ma little bit puzzled by the
comments about the possibility that you would --
there would be even nmore week delay after hearing
the Regional Water Board indicate that the |evel
of detail in the air cooling alternatives analysis
that was submtted on, | guess it was August 9th,
was -- appeared to be adequate for their purposes.
I have to wonder a little bit about where the
Staff is going with the need for additional
| ocation or conceptual analysis, when we've
submtted a variety of concepts.

There's a very limted opportunity, in
terms of where this air cooling could go
associated with the proposed project, and | just

don't see that |evel of analysis necessary. I
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t hi nk our response to clarify issues that have
al ready been identified, and that records that.

Anyway, the reports that have been --
the various bits of information and reports that
have been filed on -- related to the Gunderboom
began with the 316(b) alternatives analysis that
was filed and docketed as part of this project,
with the Regional Water Board and, of course,
provided to the Staff for the PSA and for, oh, the
AFC work. We also responded with an econom ¢
anal ysis that was | ooked at in some detail, the
costs associated with various alternatives, and we
have refined those over time so there is a variety
of information that's been filed on that subject,
includi ng something that we've done recently that
may update some of that information.

We provided --

PRESI DI NG MEMBER MOORE: What is that
somet hi ng?

MR. HOFFMAN: Well, we -- we've just
gone back and taken a nore detailed | ook,
Comm ssioner, at the way in which the cost of, for
example, air cooling, is evaluated, and | ooking in
nore detail at the --

PRESI DI NG MEMBER MOORE: All I'mtrying
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to do is get you to be explicit. |Is that the --

MR. HOFFMAN:  Yeah, that --

PRESI DI NG MEMBER MOORE: -- that's the
August 9t h?

MR. HOFFMAN: No.

PRESI DI NG MEMBER MOORE: Not - -

MR. HOFFMAN: No, no, the August 9th is
-- is the -- does contain some of that
information. That's the nmost recent information
we' ve submi tted.

PRESI DI NG MEMBER MOORE: But you have
somet hing that you're going to submt beyond that?

MR. HOFFMAN: The August 9th submtta
is the nmost recent submttal on the subject.

There was also a detailed report with a
variety of attachments submtted on July 26th, on
the aquatic filter barrier, the Gunderboomitself.
Duke has subm tted over time a variety of data
responses to the PSA, which addresses some of
these issues, also

There is a detailed letter dated June
29th, to the Water Board, that included the
earlier informati on on cost analysis. And, let nme
see if there's any other information. There was a

-- some descriptive materials on the aquatic
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filter barrier sent to one of the Regional Board
consul tants at Dick Anderson, of the Energy
Comm ssion's request, one M chael Clayton. That
information, descriptive information was sent in a
package on July 30th.

MR. TRUMP: Let me interrupt very
briefly. The August 9th transmttal to -- to Bob
Edwar ds was copied to other people in the City of
Morro Bay, and Kae Lewi s, Dick Anderson, M chae
Thomas, Daniel Chow, a nunmber of other people. W
did not docket that. That was an oversight on our
part, and it will be docketed on Monday norning,
or tonorrow.

HEARI NG OFFI CER FAY: Actual ly, that --
t hat has been docket ed. I've got a docketed copy
dat ed August 14th.

MR. TRUMP: Okay, good

HEARI NG OFFI CER FAY: And that is --
that's got your cover letter on it, but the -- the
actual document is dated August 9th, entitled
Eval uation of Alternative |Intake Technol ogies, Air
Cool ed Condensers.

MR. TRUMP: That's correct.

MR. HOFFMAN: M. Fay, | think that --

that covers all the pertinent information.
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HEARI NG OFFI CER FAY: Okay.
MR. HARRIS: M. Fay, at this point
could | respond to Staff, as well? There are a
coupl e of issues, give them an update.
HEARI NG OFFI CER FAY: Let nme nmake sure
know where we are.

So by citing these various anal yses and

reports, you're saying that's -- that's where the
description is of -- of both the air cooling
alternative and -- and the aquatic filter.

MR. HOFFMAN: Yes.

HEARI NG OFFI CER FAY: Okay. Al'l right.
M. Harris.

MR. HARRIS: Kae mentioned two sets of
-- of documents, or, | guess, datapoints that they
-- that Staff needed.

Just to clarify and update. There were
additional items filed yesterday, probably while
you were driving down here, limted to
alternatives. And one nmore docunent that's
outstanding that was to be filed yesterday, that |

-- | pulled back because | wanted to do some nore

editing on it, | thought it was a little rough
So that'll be filed today, probably nmaybe even as
we speak.
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So from our perspective, everything that
was on the Staff's checklist, plus our comments on
the PSA conditions, are now -- now they're
docketed, filed and served. And so | think we've
met those information requirenents. I don't think
Staff has had nearly enough tinme to | ook at that
stuff yet, but | wanted to nmake sure that you know
it's in the record now.

HEARI NG OFFI CER FAY: So your position
is that as to the first point, the expected
information, is that it is conplete as far as
you're concerned.

MR. HARRIS: Yes, it is. But let me --
Il et me also add, though, that to the extent that
we can help nove things along, given the -- the --
the anal ysis under CEQA, the detail you need for
an alternatives analysis, we're willing to -- to
hel p pull other things together. But we don't
think there's a lot that's outstanding.

HEARI NG OFFI CER FAY: Okay. And does
that include the biological assessment?

MR. HARRI S: It has been docketed, yes.

HEARI NG OFFI CER FAY: Okay.

MR. HARRIS: So that process is ongoing.

HEARI NG OFFI CER FAY: Okay.
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MR. HARRI'S: And Terry Hoffman is here
to speak in detail on that issue, as well.

HEARI NG OFFI CER FAY: Oh, yeah. And - -
and Comm ssioner Moore asked, does that include
the terrestrial plan?

MR. HARRI S: "Il ask Terry to come
forward.

MR. TERRY HOFFMAN: |t doesn't include
the terrestrial mtigation plan. W' re about a
week away on that. We --

HEARI NG OFFI CER FAY: It does not
include the terrestrial --

MR. TERRY HOFFMAN: |t does not, right.

HEARI NG OFFI CER FAY: Okay. So -- so
that is still outstanding.

MR. TERRY HOFFMAN: Yes.

HEARI NG OFFI CER FAY: Okay. Are you
aware of any other materials that have not yet

been provi ded?

MR. TRUMP: Well, there -- there's been
-- there has been -- one recommendati on woul d be
i medi ately following this neeting, we will send

to you a list of all the different docunments of
what's been submitted, with dates and distribution

and what - not . There's al so been a nunber of
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techni cal working group meetings. There's been at
| east two Regi onal Board workshops. The nost
recent one was July 12th. So there's sonme
additional information that was shared, consistent
with the -- the written product, but those things
were discussed at length by the Regional staff,
the Board, and others, as well as city counci
meetings in Morro Bay. So there is additional
information available from that standpoint.

Some information relevant, nost recently
in the council meetings, regarding Duke's position
vis-a-vis the larger project, and opportunities,
or lack thereof, related to |arger.

HEARI NG OFFI CER FAY: |Is the materi al
you subm tted on August 9th to Robert Hendri x,
City Manager, Morro Bay, basically the
presentation you made before the city?

MR. TRUMP: Yes. It -- it was -- | had
a prepared set of comments that | -- 1'd be
willing to provide to -- to the Conm ssion, if
that's helpful, in addition to this packet of
material. So | presented a several m nute
overview, and then | -- then | went into sonme
detail .

HEARI NG OFFI CER FAY: Okay. I-- 1
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think that would be helpful. 1I1t's all related to

the project, it'd be good to have that docketed.
Especially since it was given before a public
body.

MR. HOFFMAN: M. Fay, | might just
enmphasi ze one thing Andy said, and I'll try to

hel p make sure that this gets to the Staff. There
was a discussion at -- | believe it was the
Regi onal Water Board hearing on the 12th of July,
on the filter barrier. And -- and information
that the Board has regarding that m ght be useful.
And |'Il make sure that the mi nutes of the
techni cal working group where a presentation was
done on that technology to the -- to the working
group get -- also gets to the Staff.

MS. LEWS: We may have that already.
I's that what Brian had sent?

MR. HOFFMAN: No.

MS. LEWS: It's different. Okay.

HEARI NG OFFI CER FAY: \When you say what
Brian had sent, was that the -- the packet with
the handwritten note from Brian Waters on the
front, and I think it was docketed August 14th.
Yeah. And that packet addresses the Gunderboom

primarily, the aquatic filter. Gunderboomis a
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trade nane, is it, for the aquatic filter?

MR. HARRIS: It is. W've been
referring to it as the AFB, aquatic filter
barrier. 1'd say basically that Gunderboomis a
brand nane.

PRESI DI NG MEMBER MOORE: So even though
there are other -- there are other manufacturers,
are there not? No. So it's patented technol ogy
that -- that's available only under that trade
name?

MR. HOFFMAN: That's correct. As far as
we know, at this point.

HEARI NG OFFI CER FAY: And did |
understand you, M. Harris, to say that Duke is
willing to cooperate with Staff in its analysis on
these alternatives?

MR. HARRIS: Again, with the caveat that
we think most of the information is there.

t hi nk Andy suggested we put together a letter that
in chronol ogical order, that shows in the docket
where the information is. A very inmportant thing.
Then that should clear up sonme of this.

Agai n, though, | do want to speak
generally about the idea of how much information

Staff needs, and whether that's appropriate for

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



[« B¢ 2 B S S N \V

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

37

this -- appropriate now.

MR. TRUMP: Yes, and -- and | think it's
i mportant to note, too, in preparation of some of
the materials that were issued by Staff, and we
think there's probably too much detail we don't
need to get into. But there's inportant
engi neering considerations, and we want to make
sure that, you know, you have to size the
condensers, they have to be specific to the type
of plant you're trying to build. W would propose
a plant of equal size, in terns of net output. W
woul d -- that would be a | arger physical plant to

accommdate the | osses and efficiency |osses.

There will be air quality impacts associated with
t hat .

So, for exanple, we caution the -- the
Staff to suggest well, we'll just increase the

capacity of the facility, as a way to denonstrate
or to -- to show the alternative. That's not the
alternative. The alternative is an equal size
pl ant capabl e of produci ng an equal anount of
energy to the market. That means there's air
quality inmpacts.

So there's a |lot of connected things

there, and we want to make sure that the
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assumptions will be correct -- correctly stated,
so that there won't be any inappropriate
consideration on the size of the facility somehow
that's convenient for the analysis.

HEARI NG OFFI CER FAY: Yeah. It seens to
me that the nmost efficient way to nove forward on
this is -- is in a cooperative way. If we can get
maxi mum cooperation fromthe -- fromthe
Applicant, so that we avoid the problem of Staff
taking a lot of time into an alternative anal ysis,
that -- that then you would argue is not under any
rubric an alternative that is appropriate for
anal ysis. Because the idea here is that the
deci si on- makers can | ook at this, the Water Board
and the Energy Conmm ssion, and can say well, this
has some advantages, but here are the
di sadvant ages, as well, and -- and be well
i nf or med.

MR. TRUMP: We -- we will do whatever we
can to move the questions forward. We certainly
-- we've expressed our strong views about the
feasibility of some of the directions, but we wil
certainly do whatever we can to advance it. I
t hi nk, as evidenced by our substantial record and

what we've docketed, we've been extrenmely
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responsive in terms of the thousand or so data
requests, and what-not, and we'll continue in that
spirit of turning the information as quickly as
possi bl e.

HEARI NG OFFI CER FAY: Great. Thank you

MR. HARRI S: | guess |I'm going to speak
to the issue of how we get there from here now, as
wel | .

HEARI NG OFFI CER FAY: Okay. Why don't
you do that now.

MR. HARRI'S: You know, the -- the
emphasis here on this, it's nmy understanding, to
try to figure out how we get the case nmoving
forward and, | nmean, | -- |I'mnot going to tel
any secrets by saying we've involved everybody.

All parties are a little frustrated by the case to
date. But | think with the recent letter fromthe
Regi onal Board, and with the letters fromthe
Coastal Conmm ssion, we have sone clarity in

devel oping a path now, and I want to talk a little
bit about that.

For a while there we were kind of in
this loop with all the various agencies, you know,
poi nting at each other, saying that, you know, you

go first, and then we'll decide. But | think
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we' ve got sone clarity on that now. The Regi onal
Board is telling us we want an FSA. We have the
Coastal Comm ssion telling us we want an FSA. And
so | think in ternms of the mechanics of how to get
to an FSA, we're going to spend some time talking
about that. But | think that's what needs to
happen next, from our perspective.

And there are several issues that need
to be dealt with in that context, figuring out how
to get to the FSA. And we've spent a lot of time
this norning already, talking about informational
needs. We're going to do whatever we need to do
to get that information, and we have every
incentive to get that to you as quickly as
possi bl e.

But we also don't want to spend tinme,
you know, developing in detail detailed designs

for alternatives, when CEQA doesn't require that

| evel of detail. And there may be issues, as
well, that are ultimately left for Evidentiary
Hearings. That's -- that's typical.

And so | guess the bottomline for us
today is we want to get things nmoving, we want to
make sure that we do whatever it takes to get

Staff to the point where they can issue the FSA.
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There are several significant issues
that we want to talk about, related to how to get
to the FSA. And those relate to issues, nost
significant issues related to the CEQA baseline.

I think that's probably one of the most sensitive
i ssues that we need to discuss today, you know,
what's the baseline, what's the appropriate
baseline. How is that reflected in the Final
Staff Assessnment.

Revi ewi ng that issue right now, it's our
view that there are two different baselines in the
-- in the Prelimnary Staff Assessment. I n nost
sections of the traditional CEQA baseline, what is
the existing condition. The existing condition is
fairly obvious -- we can | ook out the wi ndow right
here and see it -- to us. And | think the
majority of the PSA uses the existing plant as a
baseline condition.

As it relates to the marine biology and
some of the water issues, | think the baseline in
t he PSA has shifted. CEQA does allow for
consi deration of a baseline other than existing
conditions under extraordinary circunstances. W
don't think that those circunstances are present

here, and we think that the rest of the docunent
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reflects that those conditions aren't present
her e.

That, to me, is a very fundamental issue
to nove this entire process forward, because what
falls out of the CEQA baseline issue are all these
i ssues related to alternatives, and inpacts, and
mtigation. And so fundamentally, we need to
spend as much time as you want to spend today
tal ki ng about that CEQA baseline issue, because |
think that is a huge hurdle to move us forward. I
think that's really an inmportant issue.

MR. TRUMP: And part of -- part of, |
think, just to add on there, is there are
i nconsistent treatnments of the baseline issue in
the PSA. It's leading to at |east influencing,
think, the direction of the Staff analysis, for
one. So certainly an inconsistent treatment
doesn't quite make sense from our standpoint, at a
m ni mum

MR. HARRIS: And | think in a sense,
too, that -- that the issues are a little nore
elevated in this case than they are in some other
cases, in the sense that you have now two agencies
out there who have said that they want to rely on

the Final Staff Assessnent. And so for us,
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getting the proper framework for that Final Staff
Assessnment is -- is at the core of what we want to
conference today.

The other issues that we can spend as
much time tal king about, as well, as you like, we
touched on briefly, are the different standards
that the Regional Water Board applies under the
Federal Clean Water Act versus your CEQA
responsi bilities, how those two things interplay,
if you will.

Just, | guess, a bit of history is
instructive here. W have the Regi onal Water

Board saying now that they'd like the FSA to be

i ssued before they issue a draft permt. That's
precisely the path that was followed at -- at the
Moss Landing -- at Moss. So there's clear
precedent, | think, fromthe Conm ssion's

perspective, on that, as well.

And so to me, all the stars are kind of
lined up to say, essentially, you need the Final
Staff Assessnment, you need it to nove forward.
And we need some resolution on these basic CEQA
i ssues to be able to get a docunent that -- that
we can all rely on. So.

In terms of -- of Gunderboom or the
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aquatic filter, the AFB. W want to put that
i ssue out there and talk a little about that, and
al so tal k about some of the other issues based on

the Regional Board. There are some specific

questions that I'll -- we want the Board to
consi der, based upon their letter. But before
get to those, | want to talk generally about the
AFB i ssue.

From our perspective, the aquatic filter
barrier is a very promsing technology. W're
excited about the possibilities. W think the
fishery's experts, in particular, are excited
about the possibilities. That technology in this
setting has a chance to become a proven
t echnol ogy. I -- 1 would say right nowit's fair
to say that it's not a proven technol ogy. It's a
very prom sing technol ogy, but it's not proven in
that respect.

So | wanted to get that out on the
record. And if the choices that are offered are,
you know, wait until it proves out before we move
forward, or drop it from consideration, | think
that's a false set of choices. Those aren't our
two choices. | think the choices that we have are

to nove forward, recognizing this as a prom sing
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technol ogy, crafting some conditions of
certification that really recognize the prom sing
nature of this. Possibly talk to -- with the
wor ki ng group and others about how to deci de
performance standards for that technology. And if
it doesn't perform then you have an off ranp and
other -- other ways to proceed, in terms of

m tigation.

And so to suggest that the Gunderboom
anal ysis, the AFB analysis brings us to a dead
stop, | think m sunderstands where the Applicant's
comng fromwith that technology. We think it's
very promising. We think it could be included in
the conditions of certification, perhaps tied to
another mtigation proposal, and tied to
performance standards that the experts, not the
| awyers, but the experts agree make sense for
performance of those issues.

In terms of -- of what we think we need,
we've heard fromthe Regional Board in terns of
what they think they need to move forward, but we
think there are things that we need fromthe
Regi onal Board, and we're going to |look to the
Comm ttee for help on those things.

The habitat enhancement or habit at
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eval uation programis nentioned briefly on the
second page of the Regional Board's letter. W
know there's been sonme discussion about how that
works. It's a very conplex issue, but frankly, we
don't know if we have the |level of detail that we
need to ultimtely understand how they arrived at
an acreage, and how they arrived at a habitat
value. Really, | think what we're asking them for
is a very clear description of how that
met hodol ogy works. And |'m not suggesting that
there hasn't been a methodol ogy. |'mjust
suggesting that we're not fully aware of how the
Board reached its conclusions, and we need to know
how t hey reached those concl usions.

HEARI NG OFFI CER FAY: Can | stop you
there. Didn't the Board rely on the technica
wor ki ng group?

MR. TRUMP: M. Fay, there -- there --
as Jeff just indicated, there are a nunmber of
i ssues still outstanding. We have relied on the
techni cal working group. However, there are
serious questions about the appropriate nunmbers to
be using for the entrai nnent percentage. W have
rai sed those questions in our nost recent --

recent technical working group. The Regi onal
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Wat er Board has indicated to us that they intend
to provide a dual set of nunmbers, those which have
al ready been produced by them and another set of
nunmbers that reflects the position that we've been
taki ng, that these high nunmbers that have been put
out there are not reasonable.

There is still a serious question about
the nunbers that the Regional Board used for their
second parameter that's integral to determ ning a
m tigation number which is the cost of either a
restoration or protection of -- of habitat. That
nunmber, we believe, is considerably higher than --
than is appropriate for conparable |and avail able
out there.

And there's also we haven't seen the
anal ysis that the Board's conducted yet on the --
the -- area which is the surface area, which is
the third paranmeter, which is a key to that
conbi nati on.

So as Jeff indicates, we're stil
| ooking for -- for some clarity.

MR. HARRI'S: And again, you know, we --
we're -- we understand that there may be
di sagreements at the end of the day as to what the

right numbers are. What we're |ooking for here is
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an understandi ng of how they got to those nunbers.
That's really what we're | ooking for.

HEARI NG OFFI CER FAY: You're saying,
you're asking our help in getting that
information? | mean, don't you -- aren't you able
to just ask the staff of the Water Board to
provi de --

MR. HARRIS: | think -- well, that's one
of the questions we are going to pose to the Water
Board. And | wanted to put it on the table so you
all know, as well, because | think it's part of
your consideration. And | think it probably would
be best if we put in writing our questions to the
board, and that would -- at |east one of them the
first question that we want to ask. And so we'l
do that. We'll obviously docket that letter, and
file it served, as well.

And the second question that we want to
put to the board, this will have to be to board
counsel, so |l won't go -- won't put M. Hubner on
the spot on this.

In their letter there are severa
di scussi ons about wanting a -- a site specific
CEQA analysis, which | interpret to nmean the Fina

Staff Assessment. And the next question we're
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going to want to put to the board is just can you
confirmfor us that when you refer to a site
specific analysis, that you are referring to the
Final Staff Assessment, and not some other
document issued by the Conmi ssion.

I think the only clear answer to what
that docunent is, it has to be the FSA, in ny
view. That has the environnmental analysis, a | ot
more environmental analysis than a Proposed
Deci sion or a Final Decision. But | don't want to
get three or four or five weeks down the road and
then conme back and have people say well, we nmeant
somet hing other than the FSA. The FSA isn't
sufficient for our purposes. And so we want
clarity on that issue from-- fromthe Regional
Boar d.

The next thing we're going to want to

know, assum ng that it is the FSA, we're also

going to want to understand exactly how the -- the
board intends to use that docunment. M
understanding is that they will not do a de novo

review, to use the legal term but that they will
pick up that document as a responsible agency and
use it accordingly. I guess the nightmare

scenario froma schedul e perspective would be to
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have the FSA issued and then have that just be the
begi nni ng of another process.

And so I'lIl want some clarity fromthe
Regi onal Board. Again, it probably needs to cone
fromtheir | egal counsel, as to how they intend to
use that CEQA docunment.

And then finally, there is one statenment
in the letter that | think in particular is -- is
a msstatement of the law, and that's -- it's in
the next to the |ast paragraph. Essentially, the
sentence reads, additionally, federal |aw requires
the Regional Board to consider alternatives to
m nim ze environmental effects on the Cooling
Wat er I ntake System the CWS. This involves the
same i ssues and the same information as a CEQA
anal ysis, as we touched upon earlier. I think the
316(b) analysis is different than the CEQA
anal ysis, and that just may be a -- my readi ng of
that | anguage, or it m ght've been a poor choice
of words. But I'll want sonme clarity on that, as
wel | .

So we're going to put those issues in
writing to the Regional Board.

Having said all of that, | think it --

it really brings you right back to the question of
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what is in the FSA, and that takes you right into
t he CEQA baseline issue. Ron Van Buskirk, with
Duke, has been dealing a CEQA for years, and has
been dealing with that issue. And actually, we'd
like to give himan opportunity just to kind of

synopsi ze our position on the baseline, if |

coul d.
HEARI NG OFFI CER FAY: Sure. Go ahead.
MR. VAN BUSKI RK: Thank you, members of
the Panel. Ron Van Buski rk.

We are concerned, in |ooking over the
PSA, that in most of the sections of the PSA, when
the inpact analysis is done -- when the inpact
analysis is on, it is done by using the existing
environment, meaning the existing power plant.
And from there, you judge the inpacts of the new
moder ni zed plant. That is, of course, exactly
what CEQA requires. The guidelines are very
specific, and so are the cases.

In at | east one section of the PSA,
however, somewhat inexplicably, the baseline is a
no project scenario, as if there were no plant
here and a brand-new plant would be being built.

HEARI NG OFFI CER FAY: Which section of

the PSA is that?
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MR. VAN BUSKI RK: Concerning marine
biology. | can -- in ny notes | can give you
specific page. And there is some confusion,
per haps, in one or another sections.

Now, to the extent that the FSA is a
CEQA based document, it is the equivalent of an
EIR, and it nmust be internally consistent. |
suppose in theory, one mi ght have a different
baseline or a different issue, but if one did, one
woul d have to have a very cogent explanation for
departing fromthe standard CEQA rule.

As your | egal counsel knows, there is a
word, the word "normally", contained in the CEQA
basel i ne regul ations, but it's just a word. There
woul d have to be reasons behind it, and very
significant ones, to depart fromthe general CEQA
rul e where you have to use the existing baseline.

Now, this can make a difference,
because, for example, if you don't use the
exi sting baseline and you're anal yzi ng entrai nment
i mpacts or marine biology inpacts, and you pretend
l'i ke the plant doesn't exist in your analysis,
you're going to have inpacts which are not
correctly stated under CEQA

So we're very concerned that the final
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product that the Comm ssion produce, which I
gather is going to be relied on by other agencies
as a CEQA equival ent docunent, be internally
consistent on this point.

Where that would also lead you is -- is
that the existing plant for entrainment inpacts
has actually greater inpacts than the moderni zed
plant. In reality, there would be no significant
i mpacts in the conmparison of the two, and no need
to study alternatives |like dry cooling, or any
other mtigations.

Havi ng said that, Duke intends to
cooperate fully in making the analysis of
alternatives in the record robust, and in
accordance with CEQA. But there is an issue, and
a very serious issue, that the proper CEQA
anal ysis, using the proper baseline, would
conclude there are no marine inpacts.

So these issues need to be sorted out, |
bel i eve, and we hope to work together with your
Staff and your | egal counsel to arrive at either a
consensus, or at |east we know what the difference
is and why there is a difference on those issues.

Yes, sir.

PRESI DI NG MEMBER MOORE: You -- you

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



[« B¢ 2 B S S N \V

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

54
intend to send us a letter that docunents page by
page, or paragraph by paragraph, where you think
the discrepancies in this baseline evaluation
occur?

MR. TRUMP: | can -- | can provide that,
actual ly. It's --

HEARI NG OFFI CER FAY: That was not
contained in your comments on the PSA?

MR. TRUMP: It's in the Biologica
Resources section, page 4.2-15. And it reads that
the existing power plant would eventually be
cl osed down, and marine inpacts resulting fromthe
cooling water system would cease. The Morro --

t he nodernization project, to paraphrase, extends
the life of the facility --

PRESI DI NG MEMBER MOORE: Ri ght . I''m
asking a slightly different question, | think.
What |'m saying is that you just testified that
you think there's numerous instances where the
baseline is inconsistently applied. And --

MR. VAN BUSKIRK: No, |'d say there's at
| east one. In general, if you |ook across the
i mpacts section, whatever they may be, visual,
noi se, et cetera, it appears to us that the

analysis is using the existing plant as the
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baseline. And yes, | think we either have or can
give you page citations.

PRESI DI NG MEMBER MOORE: well, I --
going the other side. You're saying where the
existing plant is not used as the baseline, and if
there are -- if it's your contention that that
occurs in more than one instance, |'d like to see
it, because obviously we'd |like to have an
internally consistent docunent.

MR. VAN BUSKI RK: Exactly.

PRESI DI NG MEMBER MOORE: No matter which
way it goes.

MR. VAN BUSKI RK: Exactly.

MR. HARRI'S: Conm ssioner, those are --
those comments are in the document that | held to
be filed. Actually --

PRESI DI NG MEMBER MOORE: | see. Okay.
So we -- we, in fact, have not seen that docunment
yet .

MR. HARRI'S: No. But Staff has got a
| ot of information in the |ast week or so that
they certainly haven't had time to analyze. That
woul d be in that package.

PRESI DI NG MEMBER MOORE: Okay. Wel |,

that's -- | think that goes to our -- | understand
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what you're saying, and |'ve seen that. But |I'm
nore interested in the nore detailed comments of
-- of the potential inconsistencies. Underline
potenti al .

HEARI NG OFFI CER FAY: W t hout getting
into a great deal of detail on -- on how you
measure the baseline, can you briefly give us a

flavor of how Duke defined the baseline in that --

in that area of -- of marine entrainment. | mean,
was it -- was it 12 nmonths prior to submtting its
AFC, or, you know, what -- what timeframe did you

use? Or is it an average over five years --

MR. VAN BUSKIRK: Let nme give you a two-
part answer, in the second part, and refer to
Andy.

The first part is however you define it
on a historic past basis, 12 nonths, 2 years, you
name it, that is an entirely separate thing from
assum ng that in the future there would be no
plant at all. That's the error that we're talking
about. We're not tal king about vagaries and past
hi storic operations and how do you cone to the
base final map. ['lIl defer to Andy as to how it's
been done in the Duke submittals.

I'mtal king about something entirely
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separate fromthat, which is, if you wll,
assum ng the baseline to be no plant, the future
condition. And our point is a very sinple one.
Current existing environment is sitting right
outside of us, and there's no anmount of |egal ese
you could get to to call the -- the proper
exi sting environment no plant.

Now, as to what we did submt, Andy, do
you - -

MR. TRUMP: The Energy Comm ssi on has
been participating in the technical working group
process. M understanding is that -- and also in
consultation with the Water Board, everything that
they're considering as being an eval uation of the
i mpacts associated with the |evel of cooling water
is of the new facility. There has -- it's been
based upon the permtted maxi mnum of the permt of
the new proposed facility.

There has been some extrapolation to --
froman entrai nment perspective, and what-not, to
wel |, what would be then the levels of entrainnment
for the existing facility. But that's not part of
the Water Board's deliberation, in terns of is
this level of entrainment significant or adverse,

based upon their reading of the federal statute
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requi rements.

So |l -- 1 don't see -- I'll defer to
Wayne or Brian here to provide some greater
detail. That's -- there has been an inplicit
consi deration of inpact fromthe standpoint of the
existing facility versus the nodernized facility.

HEARI NG OFFI CER FAY: Okay. But can you
give me a little nore detail? |In other words, the
techni cal working group has -- has used sone
per haps average period of operation of the
existing facility, and that is the baseline? |Is
that correct?

MR. HOFFMAN: In Table 2-1 of the --
Table 2-1 of the thermal report that was submtted
under Section 316(a), and | believe it's the same
t abl e nunber under 316(b) resource assessment,
there's a description of these assumed base |ines.
And | won't go into any detail about it. There's
a variety of footnotes that describe the wei ghted
maxi mum assunptions. |In general, there were very
hi gh | evels of operation assumed for the future
operation of the plant in determ ning what these
predicted |levels would be. And it's inportant to
note that all the entrainment assunptions are

directly proportional to those assunptions.
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HEARI NG OFFI CER FAY: Okay. So you're

saying they conservatively assumed a high | evel of

i ntake of ocean water for the new facility. I's
that correct? You just -- that's what you just
sai d?

MR. HOFFMAN: That's correct.

HEARI NG OFFI CER FAY: And ny question
is, agai nst what are they weighing that? How did
they define the baseline?

MR. HOFFMAN: Well, we took, for

exampl e, we -- one of the assunptions that -- that
we used here in the -- in the baseline was a
maxi mum of -- wei ghted maxi mum of -- of the

existing plant is 464,000 gallons a mnute. There
was al so an average flow rate which was based on
some operational assunptions, based on historica
operation, of 394,000 gallons a mnute. So all of
these different assunptions are in this table.

MR. HARRI'S: Wayne, let me interrupt for
just a second. | think simplifying it, the -- the
assunmpti ons about historic operations have been
either actual -- they have not been the permtted
maxi munms. The -- the actual or based on the
capacity of the machinery, and what could the

machi nery do at maxi mum actual operation. Not --
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not the theoretical possible permt. Those
nunmbers are higher. So in that respect, the
baseline is created, | think, conservatively. W

haven't said, you know, what the new permt
al | ows. It's what is actually out there

PRESI DI NG MEMBER MOORE: Ri ght . So,
just to recap. What you're saying is that the --
the operational base is your baseline.

MR. HARRIS: Correct. Correct. And
both -- and let nme be real clear about that. It's
both what we actually operate it at, and | guess
above that, what we actually operate it at, sone
analysis are -- are based upon what physically
could you have done at the maxi num  And both of
those increnments are |l ess than the permtted
number .

PRESI DI NG MEMBER MOORE: And we don't
have actual data on the circunmstances where there
simply was no plant operation. W don't have
detail ed monitoring aquatic analysis of --

MR. HOFFMAN; You nmean for the plant?

PRESI DI NG MEMBER MOORE: To -- to act as
an operating baseline, in terns of corresponding
counts of marine life.

MR. HARRI S: We don't have that.
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HEARI NG OFFI CER FAY: Jeff, can
interrupt you just a mnute. | want to get a
response from Staff.

Bef ore we spend a huge amount of time on
this, is the Staff uncertain of -- of what they
intend to use as a baseline, or do they have --
have established a position of what they intend to
do?

MS. HOLMES: Staff was well aware of the
baseline issue earlier, before we had these
wor kshops that they're referring to, and we've
di scussed it -- at which we discussed it.

We understand that the presunmption, if
you will, under CEQA, is that the baseline is the
exi sting operating conditions. And M. Van
Buskirk was correct, you could probably spend a
| ot of time arguing about whether that's 12
mont hs, 2 years, 5 years, 10 years.

It's an issue that |'ve done quite a bit
of work on, and | have presented options to the
Staff, and there's not yet been a final decision
on what baseline the Staff will ultimately use for
the Biol ogical Resources section. It's something
that we're trying to resolve in the next couple of

weeks.
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I would disagree, though, with the
characterization that that's a critical itemfor
pur poses of finishing the work that we've been
di scussing here today. As | understand it, from
both the Regi onal Board and the Coast al
Comm ssion, they're interested in |ooking at --
whet her you call them alternatives or mtigation
measures -- they're interested in | ooking at
aquatic filters and they're interested in |ooking
at dry cooling.

Shoul d those agenci es choose to require
t hose kinds of devices in order to -- for themto
find that their -- the rules that they inplement
are being conplied with, Staff obviously has to
undertake an analysis of both the environnental
i mpacts of meeting those requirenments would be.

So | don't think that the question today
of whether or not the baseline is something other
than existing conditions has a |ot of relevance to
the i ssue of whether or not Staff needs to be
| ooking in detail at the inplications of either an
aquatic filter or dry cooling, since those other
agenci es have indicated that they want us to | ook
at the environmental inplications of those in

order for themto make their determ nations under
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their own rules and requirenents.

HEARI NG OFFI CER FAY: Well, you're --
you're correct. And in addition, the Applicant
has -- has agreed to -- to assist in what they've
referred to as a robust analysis of these
alternatives, notwithstanding their position that
-- that there's no significant inpact, and
therefore no need to exam ne alternatives under
CEQA.

But | think that still |eaves us with
the question of whether or not Staff will begin an
analysis for its FSA, not so much on the
alternatives, but its basic analysis using a
baseline that is very much at issue, and could
result in a wildly different statenment of the
significance of inpacts than -- than if another
approach is taken to baseline. And | just, you
know, |I'm wondering if -- out loud, if this is
something that has to be joined at this time so
the Committee can direct exactly what type of
analysis Staff should do, before we get two bodies
of evidence that -- that just can't be reconcil ed,
because they do not do a conparable anal ysis.

MS. HOLMES: Well, again, in ternms of

taking a closer look at the -- at the aquatic
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filter and the dry cooling options, | don't
bel i eve that they do, because of the fact that
ot her agenci es have asked us to performthis
analysis. They say it's necessary for themto
reach the decisions that they need to reach on
their permtting issues. We need that for a LORS
conmpliance anal ysis, anyway, in our FSA, so we
need to do this |level of analysis regardless. And

we're prepared to undertake it.

HEARI NG OFFI CER FAY: | -- | understand
all that. M concern is having done --
MS. HOLMES: I guess |'m not

under st andi ng your questi on.

HEARI NG OFFI CER FAY: -- having done
that analysis, will your fundamental analysis,
under biological inmpacts, be reconcilable with the
Applicant's, because you chose a very different
baseline to look at, and that perhaps is
i nconsistent with -- with what we used in prior
cases. And | just -- as | say, |I'mthinking out
| oud. Does the Commttee need to give direction
on this so that all the parties are -- are using
the same application of CEQA

MS. HOLMES: | -- | think there's a

couple of answers to that. First of all, at a
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prelimnary level, there hasn't been a fina
decision by Staff managenent as to what baseline

it's going to use. That has not yet happened.

And | made that clear at -- at every
wor kshop we' ve been to, that we're -- we're
| ooki ng at our options. To be frank, I'm-- it's

difficult to, given what's going on, to get
decisions on things that aren't i mmedi ately right
in front of them at this point, because they are
-- are swanped.

In terms of should we reach a concl usion
that is fundanentally at odds with -- with the
conclusion that Duke reaches, when is the
appropriate time to address it. That's really a
Comm ttee call. That's something that you could
take oral argument on at the time of Evidentiary
Hearings, it's something that you could take oral
argument on before or after Evidentiary Hearings.

Or you could -- or you could sinmply, you
know, ask for points and authorities and take them
under subm ssion as to the decision. That's --
that's really your call

HEARI NG OFFI CER FAY: M concern is, the
downsi de of what you're saying is that between now

and whenever the evidence is presented, even if we
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took oral argument, or just called for briefs on
that, time has been invested in applying what may
be the wrong standard. And, you know, we're --
we've got a lot of time problens in this case as
it is. | don't want to have anynore, especially
if there's a chance of -- of sonme inconsistency

with prior cases.

Counsel, if -- if you think points and
authorities mght be -- m ght be hel pful on this,
what |I'mentertaining is the possibility of

calling for briefs on this question, or a

clarification of Staff's position. |n other
words, fish or cut bait. And it's going to have
to be done pretty soon. And |, you know, |

understand the constraints on Staff, and this is
just a fact of being deluged with power plant
applications. But |I think this is something that,
you know, that's what the Comm ttee gets all the
humongous bucks for, and -- and the great honors
to deci de.

(Laughter.)

HEARI NG OFFI CER FAY: So I think we --
we should submit this question so we can get a
clarification on it.

And | have to say, for the record, that
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in the -- in the Moss Landi ng Power Plant case
the baseline was determned to be the relatively
i medi ate past of the Applicant, which in some
ways prejudiced them because PG&E had shut down
several years, five years before the application.
And -- and the Applicant didn't, if you will
didn't get credit for that sort of inmpact. |t was
assumed that, you know, the last five years
represented the baseline, and that's what they had
to deal with. And that's what the Comm ssion
adopt ed.

MS. HOLMES: Let nme go back to one item
because |I'm not sure |I'm 100 percent understandi ng
what you're saying.

If you're asking how our analysis would
| ook different if we used one baseline versus the
other, is that what you're getting -- is that what
you're concerned about?

HEARI NG OFFI CER FAY: Wel |, vyes,
ultimately. Right.

MS. HOLMES: Well, I think it's --
obviously, if you had a baseline that was
i medi at e past operation, again, whether it's one,
two, three, four, two and a half years, whatever

it is, you' d have a baseline that would | ook at
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the incremental difference.

Now, whether or not -- | don't know,
because | haven't asked the question of the
technical Staff, whether flow rates are directly
proportional to entrainment rates, or not. But
presum ng -- assum ng, for the nonment, that they
are, you would have a very, very sinple analysis
of what incremental inpacts are or are not. And,
in fact, there m ght be a decrease with the new
pl ant, dependi ng upon where you were in that -- in
that tinme period that we're -- that we would be
considering as the baseline.

So that would make the anal ysis probably
very consistent with the one that Staff presented
in Moss Landing, in terms of existing operation.

If Staff were to determ ne that the baseline were
somet hing other than the i nmedi ate past one, two,
three, four, five years, then you would have a
different |level of inpacts, and Staff would
presumably identify what those inpacts were and
propose mtigation for those inpacts. ' m sure
that the mtigation that would be considered woul d
be the same kinds of things that you've already
heard about many times today, dry cooling, aquatic

filter barrier, habitat enhancement -- habitat
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equi val ency, excuse ne.

HEARI NG OFFI CER FAY: Ri ght . But all
this discussion is prem sed on the fact that --
that two jurisdictional agencies that -- that must
i ssue permts for this plant to be built expect to
see this analysis. And the Applicant has agreed
to assist in -- in developing the analysis. So
there is no issue.

MS. HOLMES: That's -- that's what | --

HEARI NG OFFI CER FAY: Ri ght . So -- so
even if it shows a reduction of inpacts, that's
irrelevant to whether this alternatives analysis
will occur. And | just want to clarify that.

This is not a traditional CEQA analysis, where no
i mpacts, the alternatives drop out.

Any questions on that?

MR. VAN BUSKIRK: We -- we agree with
that, although at the end of the day, CEQA has to
be applied correctly. And |I would doubt that any
agency is allowed to inpose mtigation where the
correct CEQA analysis says there is no inmpact. |
mean, | -- |'mnot going to coment about the
Coastal Commi ssion or the Water Board, but | -- |
do know how CEQA works. And so without inpacts,

you'd have a hard time inmposing mtigation
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But we have agreed, so that this record
will be conplete, and there will be no unanswered
questions, to cooperate in the assessment of these
alternatives or mtigations, to a degree. And on
that respect, | just want to make note for the
record that the CEQA guidelines is very clear that
the significant effects of alternatives shall be
di scussed, but in |less detail than the project
itself.

And | think, as -- as you, yourself,
made the comment, Comm ssioner Fay, it would be a
m stake to | aunch off into the treatment of
alternatives as if they were a new incarnation of
the project, and study them at that |evel. That,
too, would be not in accordance with CEQA.

So there's a balancing as to the anount
of detail that can be required to analyze an
alternative -- an alternative or mitigation
measures, and we woul d hope that that wouldn't bog
down this process, slow it down further.

HEARI NG OFFI CER FAY: We -- we have,
both in dealing with mtigation and -- or
potential mtigation and alternatives, we have
often essentially been forced to do anal yses that

may not be called for, if it turns out there's no
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i mpact. But in the interest of saving tinme, these
two things have to move forward in parallel.
Ot herwise, if you find yourself disappointed that
there's a significant inpact, then you begin a
m tigation analysis that costs nore tinme.

MS. HOLMES: I'd like to -- if | could
make one point on that. W're not treating the
options that are being discussed here as project
alternatives. And so we're particularly concerned
about the fact, for exanple, that if one of the
other two regulatory, or both of the other two
regul atory agencies find that in order to issue
the permits and make the findings that they need
to make, that these options are going to be

requi red, then the Energy Conmm ssion has to have a

federal evaluation of the inpacts of -- of what
it's -- of what's required to neet -- to meet the
| aws.

So to that extent, | would have to

di sagree that the |level of detail that should be
provided is only that that's required for a
project alternative. | understand that project
alternatives obviously you evaluate in great -- in
much | ess detail. However, to the extent that one

or -- one of these alternatives may be required by
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-- in order to conply with Coastal Conmm ssion or
Regi onal Board permtting requirements, we need to
know what the inmpacts of those are, because those
will become part of the project.

PRESI DI NG MEMBER MOORE: So you're --
you're differentiating between project
alternatives and |levels of mitigation
al ternatives.

MS. HOLMES: Right. \hether it's a
mtigation for a significant inpact or whether
it's necessary to comply with -- with |aws. Those
t hings then become part of the project, and we
must have an eval uati on of what the inpacts of
those are. And the same |evel of detail as we do
with any other conponent of the project.

So I'"'mdifferentiating between

alternatives and things that become part of the

proj ect.
HEARI NG OFFI CER FAY: Ri ght . And - -
MR. HARRI'S: On that same point --
HEARI NG OFFI CER FAY: | just want to
respond to -- to this coment about CEQA. Yes,
clearly, you -- you m ght object to mtigation

that was required in spite of a |lack of

significant inpacts. But here we've got two
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processes going on, and if -- if the process under
the Clean Water Act identifies best technol ogy
avai |l abl e as one of these, then even though the
Comm ssion m ght be applying a traditional CEQA
anal ysis, the Comm ssion also has to determ ne
that there's a likelihood, or actually has been
the i ssuance of an NPDES permt.

And so you kind of end up in the same
spot, because of the -- the two acts both applying
to this project.

MR. VAN BUSKI RK: We understand that.
We're not trying to prolong the discussion about
the different agencies' organic statutes and what
m ght be required, and | think our view would be
that the water board is dealing with technol ogy,
not the technol ogy avail able, not mitigation. But
we don't need to go into a |long digression about
that, because we're prepared to support the
request to get the informati on before you and into
the record.

HEARI NG OFFI CER FAY: M. Harris.

MR. HARRI S: If I could, actually it's
back on that same point. The -- | understand that
you need to provide information for the other

agencies to -- to act. Nunber one, they're
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responsi bl e under CEQA, those are different roles,
and | don't need to say nore about that.

I also want to distinguish, though
between LORS, things that are required for those
agencies to act, and -- and their preferences.
They may prefer to take a | ook at something |ike
dry cooling. M question to themis going to be
show me in your organic statute your authority, or
LORS, that -- that requires that kind of analysis.
And | understand the need to -- to have this thing
move forward as smoothly as possible, but we're --
I'mgoing to be resistant to advise nmy client to
do something additional that's sinply a
preference.

I don't have anything specific in m nd
when | say that, but | want to get that issue on
the table.

The other thing that I -- | want to
point out is that to a certain extent, folks need
to understand that we have to live in two separate
worl ds at the same time, weaving all this. On the
one hand, we have the very strong | egal position
that we're willing to -- to put out, and have
explained, | think, maybe briefs on this issue is

a good idea. But at this point, off the top of ny
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head, 1'll support that. And we're not going to
relinquish that |egal position, and | don't think
anybody's going to ask us to relinquish that |egal
position.

And at the same time, we also understand
and live in the real world, and we may just at the
end of the day agree to disagree as to whet her
there are inpacts. Some folks may want to cal
them inpacts requiring mtigation, and we may want
to call them enhancements, because we don't think
there are inpacts. But at the end of the day, if
we can put together a plan that everybody says is
best for the estuary and for the biol ogica
resources, that's where we want to end up.

We've put on the table, if you will, the
aquatic filter barrier, the AFB. If we were going
to run to the position that there were no inpacts
under CEQA, we don't have to do anything, we don't
have to -- Gunderboom or AFB

So | think as long as peopl e understand
that distinction between the |egal position that
we absolutely have to protect, the record we have
to protect, and our willingness to consider
enhancements to take these issues off the table,

that's an inportant distinction to keep in m nd.
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But | do have sonme fear about no good deed going
unpuni shed. To the extent that you agree to do
somet hing you're not required to do under | aw,
people treat that as an adm ssion that you really
did have an inmpact. And so we're going to be
cauti ous about that.

But | do want to draw that distinction
out there and point to the AFB as an exanple of us
living in those two separate worlds at the same
time.

(I'naudi bl e asi des.)

PRESI DI NG MEMBER MOORE: Let me go back
to a question for Ms. Holmes for a second, if |
can. And that goes to an earlier point that was
made about -- or maybe it's to Kae -- about
i nconsi stent -- potential inconsistencies in the
PSA, Prelimnary Staff Assessment.

Do you think that the dilemma that
you've been facing internally is reflected in the
document that it, in fact, m ght have sone
i nconsi stenci es because it's sinply not a question
that was resolved yet?

MS. LEWS: We think it's true that
there are those inconsistencies in the PSA.

PRESI DI NG MEMBER MOORE: And if we go to
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the next step that counsel was tal king about just
moment s ago, that would be -- upshot of that would
be a resolution of those inconsistencies, once we
-- once you cane to the determ nation of what
actually ought to be the baseline condition in
each one of the categories.

MS. LEW S: Yes.

PRESI DI NG MEMBER MOORE: Thank you.

HEARI NG OFFI CER FAY: Yes.

MR. TRUMP: Just one -- one |last -- one
comment regardi ng process, | guess, in terns of,
you know, understanding the need for this
analysis. We've supported Rule 4 as best we can.
It would be a significant schedule reality, which
isif -- if we -- if the water board finds that
dry cooling is being today required for the perm:t
or if the Energy Conmi ssion, in their own
analysis, found that to be the only appropriate
mtigation, | think we would have a fundanent al
i ssue of stopping the project and going back to
square one.

So that needs to be at |east factored in
froma scheduling standpoint, in terns of how the
Energy Comm ssion views the application, because

we would, in effect, withdraw the application.
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PRESI DI NG MEMBER MOORE: In effect
wi t hdraw t he application, or you -- you think --

MR. TRUMP: We would -- we woul d
wi t hdraw t he application. W would then eval uate
a moderni zati on proposal that would repower the
project, or the facility.

PRESI DI NG MEMBER MOORE: So if
under stand that comment right, what you're saying
in |ooking forward is that if -- if we find
ourselves comng to that conclusion, or we find
ourselves | eaning towards that conclusion, that,
de facto, we will have created a condition where
this project will have to start over again in our
process.

MR. TRUMP: Well, correct. And part of
-- part of the challenges we do have some needs,
given an air district rule, to |l ook thoughtfully
at the need for some additional NOx control
There's an air district rule that will notch down
to two and a half tons per day, so we have some
i nvest ment decisions on three and four that need
to be made.

PRESI DI NG MEMBER MOORE: I's your mic on,
Andy?

MR. TRUMP: It is on. I'll speak nore
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clearly and | oudly.

We have sone operational considerations
around the NOx requirenents. The air district has
a rule that ratchets down, and we're under a two
and a half ton per day cap starting 1/1/03. So we
have some i mmedi ate needs to eval uate that we
have. We don't have to do that as a cap, but it
does preserve and give us nore roomto operate in
the market. And so we -- we need to --

PRESI DI NG MEMBER MOORE: Preserve in
light -- operate in the market with the existing
pl ant.

MR. TRUMP: W th the existing plant,

correct. So we -- ny point is that we had a -- we
have a -- the best decision that we need to reach
there would be a -- CARB is also |ooking at

retrofit requirements, which we have to be very
studi ed about and understand thoroughly. So we
just have sonme inportant and obviously responsible
deci sions that we need to be making about the
existing facility.

So we're -- we're anxious and needful of
resol ution about the | egal paraneters under which
we need to be operating under, regarding state

statues and what-not, these very issues, so that
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we just understand what's possi ble here and what's

not possible here. And if ther

e were to be the

determ nati on of going down these other roads, 1'd

have to advi se our senior manag

those choices and options m ght

ement about what

be.

So we are really commtted to getting

resolution on these inmportant q
understand they're very inporta
everything to support the inqui
wanted to share with everyone j
effect of conclusion that -- in
that we would have to significa
most |ikely withdraw the applic

timng issues, pursue the matte

board in whatever appeals process were associ ated

with that, or working with the

We'd have to seek the appropria

uestions. W

nt. We'll do
ries. But -- but
ust the practical
those directions
ntly reeval uat e,
ation, or there's

r with the water

Regi onal Board.

te resolutions

based upon the sequence of the various actions

that you and -- or the water bo

So that's why | want

wi t hdrawi ng the application, because obviously we

woul d seek to -- to resolve tho
we can every step of the way.
HEARI NG OFFI CER FAY:

further from Duke, then?
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MR. TRUMP: | was rem nded just to
mention, | think, | guess fromny |ayperson's
perspective, | think one of the inportant aspects

of the baseline issues is the fact that a very

i mportant reason on this issue, which is our
position is that there is a baseline, it is the
facility. There's a reduction based upon the
moder ni zati on proposal that reduces the cooling
water flow and the entrainment |evels. And one
reason that's very inmportant as we consider

additi onal steps beyond that, such as this
filtration barrier, we have to come to sonme
reasonabl e deci sions about its performance. So we
have to think about the nmultiplicative effect from
even additional reduction beyond what the inherent
efficiencies provide for the facility.

So that -- that's why |I think the -- the
clarity of the baseline is also critical because
it'll lead to better decisions around what Kkind of
performance standards are we considering for the
next increment of improvement beyond the
moder ni zation. And again, the next increnment of
i mprovenment would be our view, because we are
devoting to, you know, bring a new, nore efficient

facility.
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And it also effects our consideration of
the repowering options inside the facility. Those
repowering options can potentially increase the
out put beyond 1200 negawatts. We have an envel ope
of flexibility there in what we can do. And then
there's going to be questions based upon heat
bal ances and things about how much water flow.  So
obviously, we're taking an eye to these questions,
because we need to understand what the permt
i ssues are associated with those other options
that we m ght pursue.

And we're hopeful that the 38 percent
reduction in the water flows associated with the
moder ni zed plant would be fully considered by the
Commi ssion, in terms of that sizable reduction
fromthe existing baseline conditions.

HEARI NG OFFI CER FAY: Okay. W -- we're
going to go through and hear from the other
parties, and take public coments, so we don't
hol d people too long. We' Il take a short break
and then the Commttee will come back and probably
direct that the parties file a response to this
basel i ne questi on.

But right now, 1'd Ilike to nmove ahead

and give the other parties an opportunity to
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address the Committee.

Ms. Groot.

MS. GROOT: Yes.

HEARI NG OFFI CER FAY: |Is your m crophone
on? And -- if you just pull the switch toward
you.

MS. GROOT: Okay. The Coastal Alliance
has asked a number of questions of Duke that tried
to establish what was -- what the inmpact on the
mari ne environment and on the air quality was.

Now, sonme of those questions still have
not been answered. And some of them were very
searching questions, very inportant questions.

I'd like to quote M. Harris. He says -- he said
this norning, one would |ike to know how -- how we
got to these nunbers. And that has been our
effort to |l ook at the 316(b) studies and say okay,
does that |l ook right? Can we do the cal cul ati ons,
can we indeed say yes, they were right in what
they said there.

Now, a nunber of those questions that we
asked were not answered. The -- the Energy
Comm ssion Staff has supported us on a nunber of
those data requests, and do you have that document

up there --
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HEARI NG OFFI CER FAY: And as | mentioned
to you earlier, there's no problemwi th you
summari zi ng where you think we are. I just -- 1
don't want to get into arguing those points,
because we did -- we did get your arguments and
the Staff's and the Applicant's, in witing. And
the Conmittee will be issuing an order on those
data requests.

MS. GROOT: Okay. Then | won't repeat
what's in that report.

However, we disagree with the Staff
saying that some information is -- is not -- it's
not necessary to provide sone of the information
because it's been dealt with by the technica
wor ki ng group. Well, we have not been party to
all of the data that went in to the technica
wor ki ng group. Toward the end of that process we
were allowed to be observers, but we did not have
the -- we were not present at the initial
sessions, and we did not have all of the
document s.

So we still feel that data request 329
shoul d be answered. And --

HEARI NG OFFI CER FAY: Which -- which --

MS. GROOT: That is nunmber 329. And
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counsel thought that was not sonmething that needed
to be provided. Counsel also had sonme doubts
about number 407, 408, 409. Again, these are very
i mportant questions, and, yes, they were discussed
by the technical working group, but we did not --
we were not able to get our hands on -- on all of
the needed data, and that's why we made those
requests.

So that -- that is all about that
document, and that docunent basically tal ks about
marine i mpacts. One item on marine inpacts, if
may |'d like to call on Pete Wagner, briefly, to
-- to explain to you why we still have a question
about the actual water use that the new plant
woul d have. It's already stated by Duke that the
new plant would use |l ess water. We have our
doubt s about that.

Pete, can you briefly say something

about that, and then | have some -- a few nore
conmment s. I know we want to be brief this
nmor ni ng.

MR. WAGNER: Is this mc on?
Good nmorning, |adies and gentl enen. I
just want to --

HEARI NG OFFI CER FAY: \What is your nanme,
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sir?

MR. WAGNER: ©Oh, |I'msorry. M nane is
Pet er Wagner . I'mrepresenting the Coasta
Al l'iance as a board member. | have had

consi derabl e experience in power plant siting, and
I've been an el ectrical engineering professor for
the last 40 years. Recently retired

I want to comment on one thing that
you've just been discussing, and that is the
baseline for how much cooling water is being used.

Now, if you look in Duke's application,
you'll find there are two figures. One is what |
woul d call high, and the other is what | would
call low. And they are, respectively, 413 mllion
gal l ons per day, on the average, and 372 mllion
gal |l ons per day, on the average. This gives you a
range, basically, which seens to be okay to me.

The question is what do you conpare this
with fromthe past? |If, as Duke did in its 316(b)
report, if you conmpare it just with the year 2000,
it turns out they used one heck of a |ot of
cooling water because it ran 60 percent of the
time. It ran at 60 -- 59.5 percent capacity, and
used 567 mllion gallons a day.

We don't think that's at all reasonabl e.
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Qur position is that after 2003, when all this new
electricity comes online, which was predicted in a
PUC report about a year or two ago, which |I have,
the -- the old plant, if it were still operating
and not replaced, would probably revert to its
hi storical operating pattern. If you | ook at the
ten year average, 1990 through 1999, excluding the
year 2000, which |I claimas a freak year, you find
that the plant ran on the average at about 27.8
percent capacity, and it used approxi mately 390
mllion gallons of cooling water per day.

Now, all these figures are plus or mnus
two percent because they're all estimates, and you
can argue about which averaging period was used,
and so on. But the net conclusion is, it seems to
me, that the new plant is likely to use just about
as much cooling water over a year as the old one
did, plus or mnus a little, not very much.

On the other hand, the old plant doesn't
have anything like the lifetime of the new plant.
Duke woul dn't be putting $600 mlIlion into a plant
they were going to shut down in 20 or 30 years.
suspect, if you go by sort of rule of thunmb for
the industry, the new plant is probably projected

to have a lifetinme of about half a century. Let's
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say 50 years. The old plant, on the other hand,
| ooks to me like it's good for maybe anot her 20.
And, in fact, 20 years is a figure that was
mentioned recently by a senior Duke official, and
quoted in the | ocal newspaper as the expected
lifetime of the existing plant.

So now you're | ooking at 20 years'
cooling water use versus 50 years' cooling water
use, at about the same annual rate. Thank you.

And incidentally, | will be submtting
this to you, docketing this in the next few days.

HEARI NG OFFI CER FAY: Okay.

MR. WAGNER: Thanks.

MS. GROOT: Thank you, Pete.

My next comment is about em ssions, air
em ssions. And there was a data request on ground
I evel emissions in certain areas of North Morro
Bay, and we had a prom se from Gary Rubenstein
that they would | et us have some data on that.
don't believe we received that, no. We still
think that is an inportant question, and even nore
i nportant, and Kae and | have -- have communi cated
about that, is the question of duct firing in --
in the center of a comunity.

Now, duct firing apparently causes nore
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pol lutants, and we would -- we asked is this
al |l owed anywhere else in the mddle of a
community. And we would still like to know that.

Finally, now, the -- | realize the CEC
has its separate categories for evaluating --

HEARI NG OFFI CER FAY: Excuse me, Ms.

Gr oot .

MS. GROOT: I"m sorry.

HEARI NG OFFI CER FAY: Bef ore we go on,
I'"'msorry to interrupt you. But the duct firing
question, is that contained in a specific data
request, and can you give nme the nunber of that
request?

MS. GROOT: Yes, that was a data request
to the CEC. | don't remenber the nunber, | can
|l ook it up.

HEARI NG OFFI CER FAY: Okay. So -- so
you're still hoping to get an answer fromthe CEC
on that, is that correct?

MS. GROOT: Yes. We think that's a very

i mportant question.

MS. LEW S: Do you want -- want me to
respond to that?
HEARI NG OFFI CER FAY: Sure.

MS. LEW S: Yes, Henriette and | have
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been exchanging information on getting themthe --
the targeted information on duct firing and its
performance for a while now. So we -- we still
have to docket a formal response to that, but we
have been giving her some --

HEARI NG OFFI CER FAY: Okay. So there's
no di spute on answering the question, you just
haven't been --

MS. LEW S: No, no.

HEARI NG OFFI CER FAY: -- able to answer
it yet.

MS. LEWS: Right. Right. [It's just
been a little difficult to get the exact
informati on she's | ooking for.

HEARI NG OFFI CER FAY: Okay. Do you have
an estimte on when you m ght have that avail able?

MS. LEW S: ©Oh, probably in another
week, week or ten days.

HEARI NG OFFI CER FAY: Al'l right. Thank
you.

I'"'msorry to interrupt you. Go ahead.

MS. GROOT: Yeah, okay. Thanks.

Then, finally, the -- | feel the CEC has
an interesting categorizing habit as to

alternatives, and | know this has been expl ai ned
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to me a couple of times, and it still bothers ne.
In other words, you -- you look at alternative
sites as one issue, and you |l ook at alternative
cooling methods as another issue. And |I'm asking
this question. |'m saying these two issues m ght
very well be rel ated. In other words, if -- if
Duke and Morro Bay are saying we don't l|ike dry
cooling in this town, the answer -- the obvious
answer, the comon sense answer is put the plant
somewhere el se where dry cooling is acceptable.

And so we feel that that -- that should
be analyzed, that should be | ooked at. These two

i ssues should be analyzed in conjunction with each

ot her.

Thank you. That's the end of ny
conment s.

HEARI NG OFFI CER FAY: Okay.

MS. GROOT: And now Gordon, for EDC.

MR. HENSLEY: Just to conclude our
conmment s. I'd like to pass on our support of

Staff's request for an altered tineline. That
seems reasonable in light of the letters fromthe
Coastal Conmm ssion, the Regional Water Quality
Control Board, and things we've heard from Staff

In addition, we've heard some things
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about baseline this norning, and 1'd like to
support Comm ssi oner Fay's request for briefs.
There is --

HEARI NG OFFI CER FAY: Excuse me. | have
to correct you. Mchal Moore is the Comm ssioner
I'"'mnmerely the Hearing Officer.

MR. HENSLEY: Oh, okay.

(Laughter.)

HEARI NG OFFI CER FAY: You can -- you can
refer to me as the mere Hearing Officer.

MR. HENSLEY: There is nmultiple CEQA
i ssues involved in the baseline and the discussion
that we're having. One of those issues covered
under CEQA is reasonably foreseeable inpacts. In
this particular case, it's reasonably foreseeable
that this plant would have a working lifetime and
woul d cease at some point. And therefore, we --
we think that there -- there is significant
attention that needs to be given to the concept of
basel i ne and what we're using, as well as the --
as the CEQA guidelines that go here.

We, along those lines, we believe that
the no project alternative is a reasonable issue
to remain in the Staff anal ysis.

And our final comment is that the
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techni cal working group had | engthy discussion on
the baseline issues, and their expertise should be
consul ted before any conclusion is drawn to this
di scussion on the baseline.

I'm sure that our attorney woul d
appreci ate the opportunity to submt a brief.
They seemto |like doing those sorts of things.

HEARI NG OFFI CER FAY: And -- and if we
ask it of one, all parties will be -- will be
asked.

MR. HENSLEY: Thank you

PRESI DI NG MEMBER MOORE: Let me -- |et
me ask you a couple of questions on your | ast
statement, the working lifetime of the plant. I's
it your understanding that the |and use of the
city would anticipate that the plant would, at the
end of its working lifetime, sinply be elimnated?

MR. HENSLEY: | am not sure what the
city's thinking, but I think you heard inplied in
the threat from Duke that their investors will be
maki ng sonme deci sions about whether or not to nove
ahead.

PRESI DI NG MEMBER MOORE: That's an
econom ¢ decision. |I'mactually asking you nore

of a public policy issue. For those of you who
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live in the community, would you anticipate that
at the end of the working lifetime of a house, a
30 year mortgage, a hundred year lifetime for a
house until it m ght have to be rebuilt, that it
woul d sinply be elimnated because its working
useful ness would be --

MR. HENSLEY: Perhaps in this situation,
this zoning could be changed to something nore in
line with what the surrounding zoning is on a --
on a working waterfront.

PRESI DI NG MEMBER MOORE: Ri ght now, it
is your understanding that the zoning anticipates
that this use would be elimnated at some point in
time?

MR. HENSLEY: |'m not aware of that, no.
However, zoning is fairly easily changed.

PRESI DI NG MEMBER MOORE: Well, it's
changeable, right. | don't know about fairly
easily, but it's changeable.

HEARI NG OFFI CER FAY: Just let me be
sure. I's there anything further, then, fromthe
Coastal Alliance?

MS. GROOT: | should ask the board
menmbers who are present whether they would like to

say something at this point. Dave Nel son
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MR. NELSON: | am Dave Nelson, and |'m
not sure that your |ast question deals with what
-- what is the city's anticipated use of the |and
at the end of the life of the plant. But their
MOU, it's real clear in there that for the new
pl ant, they do anticipate the new plant going away
at the end of its lifetime. So, you know, | don't
know i f you can interpret that as the city's, you
know, what -- what they believe will happen at the
end of the lifetime. But it's clear in the MOU,
whi ch you have a copy of, that the city does want
the new plant to be dismantl ed and go away.

So | would say that my understandi ng of

what's going on in the city is that -- that
they're willing to go another 50 years with the
pl ant, and, you know, so | would -- 1'm not

pretending to speak for the city, but ny
under st andi ng of what's going on is that the city
would like it to go away in 50 years. And ny
feeling is that, you know, this is a pre-CEQA
plant, and | would like it to go away, personally,
too, but we'll go along -- what's going on.

But, so that answers that |ast question.

HEARI NG OFFI CER FAY: Thank you

Anything further fromthe Coastal
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Al l'iance?

MS. GROOT: Jack, did you want to --

MR. McCURDY: May | speak from here, or
-- is this on?

HEARI NG OFFI CER FAY: | believe so

MR. McCURDY: Now is it on? 1Is it on
now?

HEARI NG OFFI CER FAY: I's the switch
pul l ed toward you?

MR. McCURDY: My nanme is Jack MCurdy,
I"mwith the Coastal Alliance.

The evaluation of alternative technol ogy
that was submitted to the Morro Bay City Counci
| ast week by Duke Energy asserted that continued
use of once-through cooling for a new plant has
been put in potentially with the addition of an
aquatic filter as the best technol ogy avail abl e.
Therefore, | am-- indicated that what should be
required to allow the project to go forward.

However, the most up to date scientific
evi dence di sproves that the Gunderboom the
aquatic filter that Duke is touting, is proven
and therefore, the best technol ogy avail abl e.
Just a few weeks ago, testimny was submtted by

acconmplished recogni zed scientist on the
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application for a Gunderboomto the New York State
Board on Electric Generation Siting and the
Environnment. The evidence also included studies
conducted by a team of marine scientists |ast
month at a plant on the Hudson River.

W t hout going in detail about it, we
have copies of those studies and that testinony,
and we will be submtting themto the docket. And
it's excellent information which | assume the
Energy Comm ssion will review in devel opi ng any
kind of comments on this project.

HEARI NG OFFI CER FAY: Yeah, we woul d
wel come that if you choose to submt it.

Okay. Ms. Groot, anything further? 1Is

that it?

MS. GROOT: Thank you. That's it.

HEARI NG OFFI CER FAY: All right. Thank
you.

M. Harris, you wanted to respond.

MR. HARRIS: Actually, | was going to
surprise everybody and agree with CAPE. I think

it would be good to, in that briefing, |ook at al
the no project alternative and the baseline issue.
The baseline issues that we tal ked most about

today, | think that's the inmportant one. The
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related issue is the question of no project
alternative. And the baseline |ooks at existing
condition, and no project |ooks to the future.

Those are two separate issues under
CEQA, and quite frankly, | think that's the
probl em here. Those concepts have been smposhed
together into a stew that's unsavory, and | think
to separate them out, the briefing would be a good
t hi ng.

So | just --

HEARI NG OFFI CER FAY: Let me ask you
somet hing else. Both of those questions go to the
| egal standard. But it seens to ne that then,
beyond that, there's a question of specificity,
and | think that at |east the Commttee and the
Comm ssi on woul d probably be helped if the parties
not only were using the sanme | egal standard, but
were actually using the same baseline.

Is there justification in having, for
instance, the technical working group, which we've
relied heavily on in the past, and we consider
themthe -- the technical experts, recommendi ng an
actual baseline, whether or not it's the same one
that you used in the AFC, so that we've got a

specific number. And I think it would help
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everybody down the I|ine.

As you nentioned, if -- if the
Gunder boom technol ogy is to be considered, then
there has to be a way to evaluate its success.

And one way would be to measure it agai nst
basel i ne i nmpacts, and what are those. They nust
be defined right -- perhaps not down to the -- but
-- but to some volume, and some numerical val ue of
i mpacts to the environnment.

MR. HARRIS: | think that's -- that's
fine, you know, because what we're | ooking for in
the legal briefing is to set a |egal standard.
Then the question becomes what are the facts, and
I think a determ nation of the facts, the working
group are the folks that would be helpful in this,
all arriving at a common set of understandi ng of
the baseline factually, you know, as |ong as
that's framed on the | egal issues.

HEARI NG OFFI CER FAY: Okay, thanks.

The Air District representative inforns
us that he has to |leave in another 20 m nutes, and
certainly we will enjoy a few questions, dialogue.
So come on up and -- and address us, and then 1've
got a couple of questions.

MR. WLLEY: Hi, I'mGary Wlley, with
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the Air District.

Ri ght now we're pretty much wrapped up
with our FDOC. We're working on a couple of m nor
details on ambient air quality nonitoring that our
board has asked us to look into. W're pretty
much prepared to go at any time. However, we're a
little hesitant, when a project seens like it
m ght be changi ng somewhat, to eval uate ot her
processes, dry cooling, for instance, and the air
quality impacts of that, and a little bit
concerned how that process would work, and we
i ssue a docunment based upon a project that has
changed.

| don't -- | haven't |ooked at all the
ram fications of that, but | still think we're --
we're prepared to go next week with our --

PRESI DI NG MEMBER MOORE: Prepared to go,
means prepared to issue?

MR. W LLEY: Yeah, we will issue --

PRESI DI NG MEMBER MOORE: The FDOC

MR. W LLEY: Yeah, we plan to issue it
next week. We could've issued it this week
However, we're taking a little bit of extra tine,
and it appears the process has slowed down to a

poi nt where we could use the tine to clarify some
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ambient air quality sites here in Mdrro Bay, and
so we're doing that.

But we fully expect to issue it next
week.

PRESI DI NG MEMBER MOORE: And can you
tell me, in your own analysis, what baseline are
you assuming, in terms of operations?

MR. WLLEY: Ours is fixed by |law, by
our rules and regulations. So we have a five-year
wi ndow t hat we can | ook at.

PRESI DI NG MEMBER MOORE: And that five-
year wi ndow being a weighted average of operations
during that --

MR. WLLEY: Yes, it's a-- it's a
yearly average that we use. We take three out of
five years, and we | ook at the last three
consecutive years prior to the date of
application.

PRESI DI NG MEMBER MOORE: So is that --
is that three out of the five throw out the high,
throw out the | ow?

MR. W LLEY: No, it's three consecutive
years in any five-year period. And -- in the |ast
five-year period, we can take a 36 month cut, and

then take the yearly average for that. And that's
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what we do, and it's fixed by |aw.

PRESI DI NG MEMBER MOORE: And so did --
but you have a little bit of flexibility in there,
in the sense that if you've got five, you're --
you're throwi ng out some --

MR. W LLEY: Right. But they have to be
consecutive. Thirty-six consecutive nmonths. So
-- so if we find a period that's, you know --

PRESI DI NG MEMBER MOORE: Did you -- so
my question really gets to did you consider the
year 2000 anomal ous?

MR. W LLEY: No, we did not.

PRESI DI NG MEMBER MOORE: So you found
that for your operations analysis, in your -- that
means that you considered 2000, '99, '98, in order
to get your three consecutive years.

MR. W LLEY: Correct. That -- and
that's our standard -- that's standard, that's --
if you read our regulations, that we | ook at the
| ast current three years.

PRESI DI NG MEMBER MOORE: Ri ght . I*'m not
trying to dispute it, I"mjust trying to
understand so that we're all operating on the same
basel i ne.

In your analysis, included in that is
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the 2000 year operation.

MR. W LLEY: Yes.

PRESI DI NG MEMBER MOORE: Okay. How much
more modeling -- let's say that -- that the
basel i ne was changed slightly. Wat -- what's the
implication in terms of manpower time that it
takes to renodel if there's a change in project
description that's not radical, but a change?

MR. W LLEY: As far as going through our
process? | -- |I'mnot sure how that would fit if
we had to go through and do a -- a new Prelimnary
Det ermi nati on of Conpliance, and then a Fina
Det ermi nati on of Conpliance. | would expect that
to take three nonths if we had to do something
l'ike that, if the project changed.

PRESI DI NG MEMBER MOORE: That woul d have
to go back to your board, as well.

MR. W LLEY: It -- it doesn't go to our
board, per se. It goes through our process, our
public process, where we have to publicly notify
-- notice the project again and take public
comrent. But our board does not have -- the Air
Pol lution Control Officer has the decision on
t hat .

PRESI DI NG MEMBER MOORE: Anything el se
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that you want to add on behalf of your -- your
district?

MR. W LLEY: No, that's it.

PRESI DI NG MEMBER MOORE: And so we'l
expect that -- anything else not changing, we'l
see the FDOC in ten days?

MR. W LLEY: VYes. |'ve got federal jury

duty comng up in Septenber, so it's going to be

out .

(Laughter.)

PRESI DI NG MEMBER MOORE: Sounds like a
-- a bounded equation. Okay.

Were you about to ask a question, M.
Harris?

MR. HARRI S: | just wanted to be clear
that -- that we're not changing the project

description. There have been a | ot of discussions
about inmpacts and mtigations, but the project
description is as it is.

PRESI DI NG MEMBER MOORE: Well, we were
just discussing that offline up here, and unl ess

it was somet hing absolutely radical, we wouldn't

be change -- we wouldn't be asking the air
district to do anything different. So we'l
expect that the FDOC is what we'll use in the
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analysis. We expect it before jury duty. Good
luck.

MR. W LLEY: Thanks. | hope to get out
of it.

(Laughter.)

PRESI DI NG MEMBER MOORE: Oh, on the
record, too.

Yes, you have a question?

MR. VAN BUSKI RK: Just one question or
point of clarification, if | may.

The question was asked earlier by one of

you --
PRESI DI NG MEMBER MOORE: Wai t . Do you
have a question for the air district, before | |et
hi m go?
MR. VAN BUSKI RK: No, not the air
district. No, it was for the prior discussion by

the Coastal Alliance.

PRESI DI NG MEMBER MOORE: Okay. Thank
you. You're relieved.

MR. VAN BUSKI RK: The comment was made
that the new -- the MOU and/or the new agreenment
bei ng negoti ated between the city and Duke
anticipate closure of the new plant. That is not

correct. They do have a provision on abandonnent.
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If at some time Duke were to elect to abandon
continued use of the new nodernized plant, then
there would have to be facility closure. There is
nothing in it about whether it lasts 50 years, 100
years, 250 years, or otherwi se

Same comment with regard to the city's
existing zoning, as well as their general plan
update. M. Fuz is here, of course, but at the
current time that property is zoned for this use,
and there is no proposal in the city to change

t hat zoning.

But | wanted to make those comments.

PRESI DI NG MEMBER MOORE: | -- actually,
we're aware of that. | just wanted to make sure
it's on the record. | appreciate you clarifying
t hat .

MR. TRUMP: | also have just one other
comment that | -- there was a comrent about the

participation in the technical working group that
was made by CAPE, and | just wanted to clarify for
the -- for the Conmttee. Duke has been extrenmely
proactive working with the regional board. W've
had two workshops to basically kind of flesh out
the issues, bring the results of the technica

wor ki ng group to them to the board, for
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del i beration and di scussion.

And at the one workshop, the board, one
of the board nmenbers requested that based upon a
request from CAPE, that they be allowed to
participate in this technical working group, and
that was granted. And since that time they've
been -- they've been participants or observers.

If there's any information that has not
been made available to them we would by all means
want to know what that is, so we can provide that
information to them  But there's been no -- |
think it's been a very open process. And, in
fact, the technical working group has expanded
remar kably, and it fills a large roomat this
point. | just wanted to clarify that.

Al so, just an apology if my |anguage was
in any way a tone threatening, as was insinuated.
I'"'msinply trying to ask -- we had a need, of
course, to get to resolution.

PRESI DI NG MEMBER MOORE: Yeah. Wel |
this is -- we're aware of that.

HEARI NG OFFI CER FAY: That's fine. And
we al so have some other agencies -- first of all,
are there any other parties, Intervenors, present,

who wi sh to address the Comm ttee?
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Okay. | see no -- no hands, no
i ndi cation.

Ot her agencies that would like to
comment? M. Fuz, the City of Morro Bay.

MR. FUZ: Good nmorning, Comm ssioners
and parties. Just a few brief comments, sonme of
them based on a lot | heard this nmorning, and just
an update for your Conm ssion on some other
matters.

Wth respect to the issue of the cooling
of the plant, our Planning Conm ssion and the City
Counci |l have been considering that issue. In
fact, as late as Monday of this week, our City
Council had a discussion on that matter, and |'d
just like to report to you that they've directed
that the staff bring back a resolution on their
next agenda, which would be August 27th, for them
to formally take a position on that issue.

And the direction they gave us to craft
the resolution is that based on the information
that's currently available to the council, they
woul d object to a method of cooling that would
increase the project's visual inpacts, noise
i mpacts, socioeconomc inpacts, air quality

i mpacts, and |land use inmpacts. And fromthe
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information that's been provided to them so far,
they believe that the alternate cooling methods
bei ng consi dered have that potential, and they're
very concerned about that.

So we'll be providing a resolution to
your Conmi ssion shortly after the August 27th
meeti ng.

PRESI DI NG MEMBER MOORE: And you're
going to make that resolution available to the
wat er district, as well?

MR. FUZ: That's correct.

HEARI NG OFFI CER FAY: Does that comment
-- you said the alternatives. I mean, do you lunp
both the -- the aquatic filter barrier and -- and
the air cooling together?

MR. FUZ: Just alternative that have a
potential to increase inmpacts in those issue
areas. | don't think there's a | ot of detai
avail abl e yet on the specific configuration of the
aquatic filter barrier. I think generally we're
interested in exploring that further, and we just
need to be a part of that process because of
har bor rel ated issues.

HEARI NG OFFI CER FAY: So your focus is

mai nly on inmpacts related to noise, air quality,
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| and use?

MR. FUZ: Socioeconom c, visual. And
based on the information that has been provided to
date, the council is concerned that the various
dry cooling options, in particular, would have the

potential to increase inpacts in those areas.

HEARI NG OFFI CER FAY: WII -- will vyour
-- will your report to the City Council also
eval uate the Gunderboom or the -- the aquatic

filter barrier?

MR. FUZ: There was information
presented with regard to that in the analysis done
by the regional board, and as well as Duke's
informati on has been provided to the council, as
wel | .

HEARI NG OFFI CER FAY: Okay. Wel |,
whet her or not the council takes a position on
that specific design, they can certainly comment
at any time in our process that -- that a nore
specific design is presented. So you won't be
left out.

MR. FUZ: And also, two further updates.
We are working with Duke Energy to host a visual
resources workshop in the City of Morro Bay,

tentatively schedul ed for the beginning of
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October. And the purpose of that workshop is to
identify various aesthetic issues that the city
woul d like to have input on, present alternatives,
and then conclude with some direction to Duke and
recommendations to the Energy Conmi ssion on those
various aesthetic issues.

So we're in the agenda setting process
right now. We've hired a professiona
facilitator, and we should have nore information
for you and your Staff on that in the com ng
weeks.

HEARI NG OFFI CER FAY: Do you have a
timeframe on when you'd be making a recommendati on
to the Staff?

PRESI DI NG MEMBER MOORE: A
recommendati on --

MR. FUZ: The workshop would be held at
the begi nning of October, at this point.

PRESI DI NG MEMBER MOORE: Ri ght, but a
recommendati on follow ng that.

MR. FUZ: Immediately. Well, let me
take that back. The current structure of the
meeting is a joint Planning Conmi ssion/City
Council event. But our current thinking is that

we woul d have one nmore meeting i mmediately after

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



[« B¢ 2 B S S N \V

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

112
that, where our City Council could deliberate and
make -- reach final recommendations.

So | would guess by the second Monday in
Oct ober, which is the council neeting.

HEARI NG OFFI CER FAY: I -- 1, you know,

I don't think we need to get into the details of
scheduling now, but | -- but | hope you'd at | east
consult with Ms. Lewis about the Staff's timeframe
on the FSA, because obviously, your
recommendati ons would be very useful for the Staff
to have before the FSA is published, and it woul d,
you know, it would give you an additional forum

I mean, having made recommendati ons, then the FSA
would, if it -- if it incorporated those, would be
broadcasting those in the comunity, and peopl e
could react.

So |I'd just ask that you try to
coordinate that, so if at all possible your
recommendations come in in a tinmely way, so that
they can be included in the FSA

MR. FUZ: Certainly.

PRESI DI NG MEMBER MOORE; And let -- |

don't know if this was on your list, but can you
address your estimtes on when you'll have closure
with Duke on your -- your agreenent, basically?
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MR. FUZ: That was the next item on ny
list. We are, | guess, pleased to announce that
we feel that we are on the verge of reaching
consensus on the agreenent's | anguage at the staff
| evel of both Duke and the City of Morro Bay, and
we'll be making a formal announcenment to that
effect at the begi nning of next week.

The City Council will be scheduling its
first public hearing on that agreenment on August
the 27th. So we believe that that is -- is moving
forward on schedule, and we'll be providing your
Staff and Conmm ssion with the wording of the
agreement in the next few days, as it's changed
over the past several weeks.

PRESI DI NG MEMBER MOORE: M. Fuz, can
you comment on the discussion that was taking
pl ace earlier about the MOU and the |ife span of
the plant? 1s there any | anguage in the MOU that
in your opinion specifically proscribes the |ength
of time that the plant would be operative or --

MR. FUZ: It's -- it's kind of a two-
track issue. The time Ilimt that would go into
effect would be tied to the termof the new
outfall lease. The term of the new outfall |ease

woul d be for 50 years, but it's incorrect to say
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that there's anything in the | ease or the MOU t hat
woul d require the plant to be renmoved at the end
of that period of time. The agreenment specifies
that if there's a permanent cessation of
operations in terms of generating electricity, and
that's defined very carefully, then facility
closure would need to be inplemented.

PRESI DI NG MEMBER MOORE; And -- and in
your zoning ordinance that's currently in effect
for the city, just to reiterate for the record,
the land is specifically called out and
anticipated for a use as an industrial Mtype zone

energy facility.

MR. FUZ: Yes. | did want to address
that, as well. It's -- in fact, it's not only an
i ndustrial zoning for any industrial facility. It

is specifically a coastal dependent industrial
zoning designation. And the significance of that
is that if the project nmoves froma project that
does not rely on seawater, that could jeopardize
the finding that we've made so far that it's a
coastal dependent project, which could then create
an inconsistency with the existing zoning, which
could then trigger the need for an amendment to

that zoning and/or an override by your Comm ssion.
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So we just wanted to make sure that you
-- you and your Staff are aware that that's a very
i mportant issue, and that could change the
character of the entire process in terms of |and
use.

PRESI DI NG MEMBER MOORE: Specifically,
where you're going with that is to the issue that
-- that was raised by Applicant about whether or
not dry cooling was applicable. If -- if it were
i nvoked it would elimnate some of the connection,
perhaps all of the connection with a coastal
dependent use.

MR. FUZ: Absolutely.

HEARI NG OFFI CER FAY: Would the City of
Morro Bay, did you plan to communicate with the
Staff on its analysis of these alternatives?

Because that, for instance, is one effect that the

Staff should -- should pick up on. But, of
course, the city's nost sensitive to that. That
woul d be an inpact of -- of alternative mtigation

that relied entirely on dry cooling.

MR. FUZ: Absolutely. W' ve done a
fairly extensive analysis of |and use issues, and
we' ve provided that to your Comm ssion Staff.

And, in fact, | think that -- that very issue was
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addressed within that analysis, and | believe
Coastal Comm ssion staff actually takes the same
position.

HEARI NG OFFI CER FAY: Okay.

PRESI DI NG MEMBER MOORE: M. Fuz, were
you here when the Coastal Plan was devel oped for
this area, were you --

MR. FUZ: No.

PRESI DI NG MEMBER MOORE: You've revi ewed
the Coastal Plan as it was first devel oped and
passed by the Coastal Conm ssion?

MR. FUZ: The current plan, that's
correct.

PRESI DI NG MEMBER MOORE: And the current
pl an had embedded in it the power plant as it
existed at that time. Can you rem nd me what the
date was that your nost recent Coastal Plan was
passed?

MR. FUZ: | believe it was in the |ate
1980's, and we're currently in the process of
doi ng an update on that plan.

PRESI DI NG MEMBER MOORE: So when the
coastal staff, I'massum ng that they were
operating in the sanme -- sanme standards and the

same procedures as we used in Monterey County,

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



[« B¢ 2 B S S N \V

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

117
when they were approving the plant, they had
before them the current operational
characteristics of the plant.

MR. FUZ: That would be my assunption.
In fact, there was a power plant siting study done
by the Coastal Comm ssion that | ooked at not only
the Morro Bay site, but all the coastal sites in,
| believe, the md-1980's. And as a result of
that study, the Coastal Comm ssion made certain
designations in the coastal zone that identified
appropriate sites for power plants, and the
project site was so desi gnated.

PRESI DI NG MEMBER MOORE: So implicit in
their analysis and the power plant siting study
comm ttee that was used as a reference point for
the plant, they had a set of baseline conditions
that they literally incorporated as a part of
their anal ysis.

MR. FUZ: | would assunme so. That's
right. And, in fact, the Coastal Plan that was
adopted al so antici pated expansion of the existing
facility, and there's a discussion in the Coastal
Pl an about various options for expansion and what,
you know, sone of the considerations would be. So

that was anticipated, as well, in the -- you know,
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in the 1980's.

MS. GROOT: M. Fay.

HEARI NG OFFI CER FAY: Yes.

MS. GROOT: Conm ssioner Moore, just a
few sentences ago, explained why | feel it's so
necessary to have an analysis, a clear analysis of
the alternative technology in an alternative site.
And | -- I'mglad you're pursuing this |line of
reasoning. | -- | think it's -- it's very
i mportant that we do consider that.

HEARI NG OFFI CER FAY: Well, | think
Staff will have that in the FSA, will they not?
An alternative site anal ysis?

MS. LEW S: Yes, we will

HEARI NG OFFI CER FAY: Yes. Okay. So
that -- that will be addressed

MR. TRUMP: On -- on the alternatives,
that's one of our concerns about some of the
alternatives, that if they're in fact in the
coastal zone, and they don't have an appropriate
desi gnation, we don't see themin any way feasible
for siting in those -- in those |ocations either,
because the linear facilities going through the
coastal zone or the power plant being |ocated in

it.
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PRESI DI NG MEMBER MOORE: Well, or the
fact that the Coastal Plan didn't include them
al ready.

MR. TRUMP: Right. And we -- we fee
that the zoning issue in and of itself is
sufficiently strong that it would disqualify those
two particular sites that are in the coastal zone
from further consideration.

PRESI DI NG MEMBER MOORE: Let's -- let's
go there for one second. M. Fuz, your zoning is
derived from-- effectively derived fromthe
Coastal Plan that was approved.

MR. FUZ: That's correct.

PRESI DI NG MEMBER MOORE: As opposed to
the Coastal Plan being an inplenmentation of your
zoning. Your zoning followed on the agreenment
that your council had to come to, and your board
of supervisors had to cone to, with the Coasta
Commi ssion in order to have an approved Coast al
Pl an.

MR. FUZ: That's correct. And it's been
certified by the Coastal Conmi ssion.

PRESI DI NG MEMBER MOORE: Okay. So t hat
woul d apply to any other area up and down the

coast. The existing zoning is going to be a

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



[« B¢ 2 B S S N \V

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

120
reflection of the existing certified and adopted
Coastal Pl an.

MR. FUZ: Wthin the city limts,
certainly. [|I'mnot aware of what the county --

PRESI DI NG MEMBER MOORE: Same procedures

MR. FUZ: The sane procedures, that's

correct.

MS. GROOT: M. Fay.

HEARI NG OFFI CER FAY: I"msorry, Ms.
Groot. | really want to give M. Fuz a chance to

go through all his coments on behalf of the city.

MR. FUZ: Just a couple of other brief
comments. The city is also very interested in
receiving the FSA, as -- as all the other parties
are, and for simlar reasons, that we intend to
rely on the FSA as our CEQA equival ent document
for the purposes of inplementing the agreenment
between the city and Duke. So in order for the
agreement to move forward to final fruition, the
FSA will need to be produced by the Energy
Conmmi ssi on.

So, you know, again, we're hoping for
that in the -- in the very near future. But right

now, we would just encourage all the parties to
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work together to make that happen.

Wth respect to the Gunderboom just to
hi ghl i ght that we do need to be deeply involved in
that issue. We certainly don't have a position on
it now one way or the other, but it does affect
our harbor. There's a navigation channel within
the harbor, there's a Coast Guard facility, there
are various, you know, biological considerations
in the bay, and eel grass, et cetera. There may
be aesthetic issues. So we just need to be
i nvolved in those issues.

There may be a | ease issue involved with
regard to the use of -- of the bay for that kind
of a facility, and a negotiation involved in that,
as well. So we would like to be involved in every
substantive discussion regarding that issue so
that, you know, there are no surprises down the
road for anybody.

And just finally, we would hope that as
the Conditions of Certification are devel oped,
that we have an opportunity to work closely with
your Staff. We've issued extensive comments,

t hi nk about 27 pages of comments on the PSA, and
made a number of specific suggestions for

Condi tions of Certification, and we would just
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like to make sure those are inplenented.

Thank you.

HEARI NG OFFI CER FAY: Thank you

Ms. Groot, you had a brief comment?

MR. HENSLEY: It's not so much a comment
as much a question for M. Fuz.

The 1988 Coastal Plan is pretty --
pretty far out of date, and that's why you're
updating it. That's why the county's gone through
this big periodic review issue.

Are you aware that because of the new
technol ogi es that have come forward, that the
Coastal Conmm ssion no | onger considers power
plants to be a coastal dependent act?

MR. FUZ: | don't think that's
absolutely correct, and particularly with regard
to existing facilities and nmodification of
existing facilities. So there's a distinction
t here.

I think that supports the point that |
made earlier, that if this project were to be
redesigned in a way that it doesn't rely on
seawater for cooling, that, you know, | think in
our m nds and the Coastal Comm ssion's m nds, that

woul d clearly indicate that it is not a coasta
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dependent use anynore.

MR. HENSLEY: Thank you

MR. McCURDY: May | make one comment?

HEARI NG OFFI CER FAY: Sure.

MR. McCURDY: | think it is the case
that the Coastal Comm ssion staff does not
consi der power plants --

HEARI NG OFFI CER FAY: Wait. That's not
going to work. When -- when we have a statenment
I'i ke that about the Coastal Conmission, it's going

to have to conme in and it's going to have to be

chapter and verse. So we're going to -- | think
MR. McCURDY: Can | just -- can | just
recomrend - -
HEARI NG OFFI CER FAY: -- | believe, is
not going to work in this case. Il -- I"'msorry to

-- to interrupt you on that, but on something

that's as sensitive as this, if you want to file a

|l etter back, quote chapter and verse where they --

t he Coastal Comm ssion has said this or that.

That's the only thing that's going to work on a

comment that's on an issue that's this sensitive.
So | --

MR. McCURDY: | agree. Could | just
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recommend that Staff ask the comm ssion --

HEARI NG OFFI CER FAY: We will be asking

t hat . It's sensitive enough, you can be sure that
we're sensitized to it. But let's just be careful
on the record here, the "I thinks", or "I

believe", at this stage in the ganme that's not
going to work. W're going to have to be very,

very cl ear about what's happening. These are --

are records that will be used in -- in the
preparation of our decision. |It's a very
sensitive decision, obviously, so let's -- let's

all be very careful to keep opinions to a point
where we're commenting on something that's

actually in front of us.

So you -- M. Harris, you had a comment,
question?

MR. TRUMP: | just had a couple of quick
comments on sonme of the itens that -- that Greg --

HEARI NG OFFI CER FAY: Are you all done
with your comments on behalf of the city?

MR. FUZ: Just maybe one concl udi ng
t hought, that M. Trunp earlier said that Duke
would in fact withdraw their application if the
project were required to be redesigned to an air

cooled project. And I think on behalf of the
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city, | would certainly say that -- that we'd be
very di sappointed if the status quo, which is the
existing plant, were to remain on the site. That
woul d mean that over two years of hard work by
everybody involved in the community woul d have
gone down the drain. And | think that would be a
great di sappoi ntment.

HEARI NG OFFI CER FAY: Yes.

MR. TRUMP: Just a -- just a couple of
comments and clarification. We certainly
understand the need and inportance of working
closely with the city on an evaluation of the

filter barrier.

Just a quick update. | did nmeet with
the harbor director yesterday. | described the
activities. I met with the mayor. Mayor Anderson

encouraged me to offer up the followi ng statenment
of -- that we should not foreclose the fact that
the structure out in front of the intake would be
a significant benefit to the conmercial fishernmen,
because of increased slips. So I think his
request was just to make sure we're open m nded
and don't view it as a -- as a necessary

detri ment.

Secondly, he also instructed me to work
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directly -- principally directly with -- with M.
Al gert on the evaluation of the various issues on
the filter. So we -- we respect the needs of
working with the city very much so

On the visual issues, just one
clarification. W do not see the visual workshop
that the city staff is -- is envisioning as being
outside of the permt envelope, if you would, of
the visual issues. W see that as consistent with
the -- fulfilling the permt conditions, the
visual, that -- the Condition of Certification,
where we're getting input fromthe comunity about
certain features of the facility. Color,
| andscapi ng, that sort of thing. Sound wall,
architectural treatnent.

And we will be fully prepared to try to
get as much input fromthe conmunity regarding
those issues within the envel ope of our project
description. While we'll certainly listen at that
wor kshop to other issues of interest, we're not
going to be taking any of that additional input in
terms of changing our project description.

And | astly, along those lines, | guess
I, with all due respect, | just challenge the

sense of timng. W do not see that that workshop
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has to influence the FSA. It's in line with the

draft conditions we saw in the Prelimnary Staff

Assessnment, in terms of getting community input.
And we will -- we certainly want to make it a
producti ve workshop. We will strongly, | guess,

resist if it goes off into directions on
architectural treatments and those sorts of
things. We don't see that as the direction that
t hat workshop should take, from our standpoint.

PRESI DI NG MEMBER MOORE: | certainly
didn't hear M. Fuz saying that, so --

MR. TRUMP: That was more directed
towards the process and the public, in terms of --
PRESI DI NG MEMBER MOORE: Okay.

MR. TRUMP: And lastly, there's just --
I think in working with the city, it's been --
it's been productive trying to get to the -- to
the draft agreement that took place. There was
some recent correspondence regardi ng some
confirmation of different issues, and | think
there's sone -- there'll be a continuing need,
think, for -- for clarity fromthe Conm ssion
regardi ng how some of those project features are
i mpl ement ed.

| saw -- | saw one reference around
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documentation going to the city ahead of time
somehow, and |I'm not quite sure how all those
things work. So just we encourage -- we ask for
just clarification of some of those things,

i mpl ementi ng documents and how t hose processes
woul d work. We would see that as the point of a
project description and position, and that the
Ener gy Comm ssion would be enforcing that in their
approval role of this.

HEARI NG OFFI CER FAY: 1'd recommend that
you include that in your -- in your position. | f
you find that the FSA is either unclear or you
di sagree with it, you know, put it on the record
after that time, maybe during the Evidentiary
Heari ngs, so we -- we have that before us, your
position.

Okay. Any --

PRESI DI NG MEMBER MOORE: Ot her public
agenci es.

HEARI NG OFFI CER FAY: Ot her public
agenci es? Thank you, M. Fuz.

| see no other -- is the Coasta
Commi ssion here? No indication

All right. | see no other indication

from anot her public agency.
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PRESI DI NG MEMBER MOORE: You know what
we'd like to do is we've gotten a number of bl ue
cards, as the public would like to comment on sone
of the issues that we're facing today. MWhat we're
going to do is take that conment, and then the
Commi ttee Menbers need to caucus and tal k over
what we're going to do next and what we're going
to ask for fromeach of the parties. And | think
what we'll do is take advantage of the luncheon
hour and take a luncheon break in order to do
that, and then we'll reconvene here.

So |'ve got blue cards from severa
peopl e who would like to talk. Let nme -- let me
caution you that this -- this probably is not the
right forumto opine about whether or not we ought
to have a power plant or not. We're trying to
focus on some technical issues here, so the nore
you can confine your comments to that, the better
off we're all going to be, as there will be other
forums, plenty of them for -- for that kind of
di scussion, and this is probably not that.

Patti Dunton. |If Patti's here, she has
to | eave by noon.

MS. DUNTON: Good afternoon. |Is this

on? Okay.
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Today |'m here as the General Director
of the Salinan Heritage Consultants for the
Salinan Tribe in this area. And at the | ast
wor kshops we tal ked with Duke about entering into
a menmorandum of agreenment with the Salinan Peopl e,
as they did with the Chumash People. And we stil
haven't heard from them on that issue.

Al so, we haven't been contacted by the
San Luis Obispo County Chumash Council on that
i ssue, also. They still haven't contacted us.

Al so, we asked for sonme information on
the archeol ogical testing that has been done so
far, if we could get some information on that
testing, what the testing indicated. W believe
that -- that we should be informed on what's going
on, since there is no Salinan representative out
there during testing.

And al so, we requested that Duke only
hire individuals that have docunmented vill age
sites in the area. We think they -- this is such
an inmportant issue that they should work with the
| ocal docunented people.

And al so, we're concerned if there's
testing that's been done on Morro Rock, which is

the Salinan Power Place. There's the endangered
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Peregi ne Fal cons that nest there, and this year,
for some reason, the eggs didn't hatch. So we're
real concerned with that issue, if there's any
kind of testing done by -- with the plune,
especially if the stacks are lowered with the new
power plant, the effects the plume m ght have.
Especially during offshore wi nds, the rock gets a

direct impact fromthose plunes.

And that's basically all I have to say
t oday.

HEARI NG OFFI CER FAY: Thank you

PRESI DI NG MEMBER MOORE: Thank you very
much.

MS. DUNTON: Thank vyou.

PRESI DI NG MEMBER MOORE: Col by Crotzer,
Counci |l man. M. Council man, wel cone.

COUNCI LMAN CROTZER: Thank you, M. Fay,
and M. Moore, for being here. | know that your
time here is voluntary and indicates your
diligence and commitnment to your job. Thank you.

Very brief comments. Sinply that first,
the council, speaking through staff, speaks with
one voice, in that our direction has to come with
a majority vote. That does not necessarily mean

that we're unani mous in any of those statenments,
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simply that that's the process we have to follow.
And when | hear the Project Director, M. Trunp,
indicating -- attributing a comment to Mayor
Anderson, that he has an opinion that an aquatic
filter, or a Gunderboom or something in the bay
woul d add nore conmercial slips, you can't hear
that that is a unani mous opinion. There are
parties that certainly would argue that perhaps
more commercial slips would be in sonme respects a
detriment to the bay.

So that only points to the -- nmy general
opinion that throughout this whole process, the
City of Morro Bay's council, the elected
officials, have relied upon agencies, such as the
Regi onal Water Quality Control Board, the APCD,
Coastal Comm ssion, and others, to | ook out for
our residents' interests, as well as the region
and the state, in terns of air quality inmpacts and
degradati on of our |ocal waters.

At a |late date for us to opine, even if
it is by vote, on an issue of such magnitude as
cooling alternatives, dry cooling, for instance,
you have to understand that an inpulsive or a
short study may not be a very much true -- doesn't

indicate a true |level of deliberation as we
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generally want to commit ourselves to when we're
maki ng a public statement |ike that.

So my concern is are we in favor of --
of a Gunderboon? Well, we |ook at a couple inches
of documents on what those m ght |ook I|ike, and
then within a week are supposed to make a
decision. Can't be seen as too witty of a
deliberation. That's not the |evel of analysis
that | need to be able to have an informed
opi ni on.

There was anot her comment about how -- |
think, M. Moore, you sounded i npressed, that the
Coastal Comm ssion's original description of
coastal dependent use is dedicated toward power
pl ant generation. | hope that you don't
m sunderstand that it's in any way specific to
this site, because it's much nore general than
t hat . In other words, within the City of Morro
Bay there are a nyriad of -- of acres which are
descri bed by the Coastal Conm ssion as appropriate
for coastal dependent power plant generation uses,
not only this location.

So when we talk about alternate sites,
those sites certainly would be just as

appropriate, by that definition, as the current
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site, or the projected project site at the tank
farm |If that makes sense.

Thank you.

PRESI DI NG MEMBER MOORE: Thank you very
much, Council man.

Bil | Wbodson.

MR. WOODSON: M. Moore, thank you for
comng to Morro Bay again, and allowing us to
observe and participate in this process. | think
it's very valuable, and | appreciate it, and |
appreci ate you personally com ng.

I just wanted to state real quickly that
I'm very disappointed that the CEC Staff hasn't
deci ded on what biological baseline to use. Here
we are, | realize that there's three agencies
i nvolved, the CEC, the Coastal Comm ssion, and the
Regi onal Water Quality Board. But these three --
these three agencies have been | ongstandi ng
agencies in this state, and we have, for the |ast
two years, been trying to accel erate these
processes for sites and for power plant
renovations. And here we are today, stil
uncertain as to what are the rules. And | agree
with you that these are very sensitive issues, and

we have to be very careful what we say.
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But I -- | would also say that | think
that these issues need to be resolved into a very
clear-cut for project requirements, and we
shoul dn't be reinventing the wheel every tinme we
go through a project. This should ve -- this
shoul d' ve been done | ong ago, and we shouldn't be
di scussing this today.

PRESI DI NG MEMBER MOORE: Thank you very
much.

Thomas Lauri e.

MR. LAURIE: Good norning, Comm ssioner.
I have a quick comment about the Gunderboom

| hope you're aware that Duke has no
intention of abandoning the intake structure, the
existing intake structure, which is the reason
they are so anxious to try the Gunderboom and
they want to try to build a new plant using the
certified mtigation as the Gunderboom and if the
Gunder boom fails, they plan to revert to the
existing intake structure. So bear that in m nd
when you think about approving this new
t echnol ogy.

My ot her comment's about the coastal
dependent zoning. The Chevron term nal just to

the north of the Morro Bay city limts has been
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abandoned, and that's a certified coastal
dependent use in the county plan. And there are
no plans to build a new oil terminal there. So |
hope the fact that the -- an area of this agency,
like a city or a county, just because it's
certified by the Coastal Conmi ssion as a coastal
dependent use for a specific use, doesn't obscure
your -- your interest in analyzing the other
i mpacts, because that shouldn't be the determ ning
factor.

Thank you.

PRESI DI NG MEMBER MOORE: Thank you, sir.

Nel son Sullivan. M. Sullivan.

MR. SULLIVAN: 1'm Nel son Sullivan,
resi dent of Morro Bay, and appreciative of your
continued accommdation for us |ocals.

I'd I'ike to apol ogi ze for bringing up
this issue of the stacks at this l|ate date, but |
failed to do it at the right time. The -- there's
been no research as far as | can determ ne, and
I've asked many people, of the old stacks had ever
been consi dered for the new plant. And | think
there's a good argument for asking that question.

The -- if there's -- if there's a

project, thousands of tons of highly toxic

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



[« B¢ 2 B S S N \V

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

137
pollutants will be scattered over this town for
the next -- during the next 50 years. There are

houses within a half a mle of the new plant that

will | ook down into the stacks. They're at an

el evation where they will | ook down into the --
the stack of this new project. | believe it would
be feasible to use the old stacks. | think they

could duct the exhaust underground with |arge --
| arge enough ducts so that backpressure woul dn't
be a factor. And the chimey effect of the -- of
the existing stacks would probably offset any
probl em with backpressure. There'd be no visible
i mpact with it being underground

If we don't -- the bottomline is, if
this project with the short stacks will harmthe
residents considerably over the life span of this
plant. Thank you.

PRESI DI NG MEMBER MOORE: Thank you, sir.

James Pauly. M. Pauly.

MR. PAULY: Hello. |'ma resident of
Morro Bay, North Morro Bay. And the gentl eman
just before me and | don't know each other, yet we
come to address the sanme subject.

That is a couple of weeks ago, | was

driving in from San Luis Obispo after an evening
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show, and had sonebody in the car with me, and we
smelled this strong odor. And | had my wi ndows
rolled up, and so on, and there's kind of a foggy
overcast and some m st going through in the air.
And rolled down ny wi ndows and, is somebody
burni ng around here, you know. MWhat is this. But
got this strong odor in nmy window And couldn't
figure it out, |ooked around. There was hardly
any cars around. | thought maybe | was sucking
some di esel exhaust, or an old car in front of ne,
or something, on the highway. Couldn't find it.

So | canme in on Highway 1 into Morro
Bay, and there was a higher fog with some m sting.
And | | ooked up and boy, here's this yell ow smoke
comng out. And | figured well, that's it,
because you could just see it underneath all this
| ow | ayer of clouds or fog, so on. So all the way
up to my house, which is in North Morro Bay, this
strong odor. | get out of my car, and the strong
odor, and | get in ny house, and it's in my house.
And | had the wi ndows open because we don't have
air conditioning there, nost of us, because you
don't need it. You have a breeze, and it doesn't
get that warm

But certainly, |I'mgoing to have to put
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in air conditioning now, because you're telling me
that they're going to go to | ower stacks, and
we're going to have nmore pollution. I'm going to
be | ooki ng down the throats of those new stacks.
And | tell you, over -- | nmoved up here in
December, and | noved from southern California. I
lived in all that smog down there for years, up
and down, around the Pasadena area and the whole
area. And | never snelled anything as strong as |
smel |l ed that evening.

Now, | had noticed prior to that that
this invisible plume is not invisible. And | --
during the day, and also in the evening,
especially in the evening when they crank it up,
it appears, or maybe now that there's no
regul ation on the amount of pollutions that they
can put in the air, something is happening.
Because | tell you what, many a time I'll | ook out
and I'lIl see those invisible clouds going down
towards the valley, Los Osos, or down towards San
Luis Obispo. Many times, it's com ng up and
curving around over North Morro Bay, over the
mount ai ns there. Sometimes it's blowi ng the other
way. Sonetines it's going out towards the rock.

But | tell you what. |It's out over the
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city, and |I've seen it over the city, and hanging
over the city. |It's very dependent on how t he
wi nds are. And they're telling me that there's
| ess pollution? Baloney. I"Il tell you right
now, there's a |ot of pollution.

And for sonme reason, you know, Duke
doesn't want to admt to these things, and | just
talked to the Air Pollution gentleman that was
here. | grabbed him as he went out the door. I
said, you're telling me there's no pollution here?
Come live with me for a while.

And so | can just say there's three
choices. There's not either purgatory or hell
but there's al so heaven. And we don't need
purgatory, which we have, and we don't need hell,
which you're trying to put in here. G ve us
nothing. W'IlIl take heaven.

Thank you.

PRESI DI NG MEMBER MOORE: Thank you.

Pam Soder beck.

MS. SODERBECK: Hi. |'m a resident of
Morro Bay. And | had a couple of coments. I did
not get a chance to review it in any great detail,
but as part of the City Council package, | believe

Duke's August 9th -- | don't remember what it's

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



[« B¢ 2 B S S N \V

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

141
exactly called, but the presentations on the
alternatives, the cooling alternatives. I glanced
through that at the library here, and | made a
copy of at |east sonme of it for myself, and I
apologize, | failed to bring that with me today.

But one thing that |I'm worried about, in
terms of the decisions and the |evel of detail
that you were tal king about in ternms of making the
-- the analyses of these alternatives, is that the
one | saw in that report, which I think M. Trunm
was saying he thought was sufficient, for exanple,
there was a color picture showing a photo
simul ati on, showing what it would |ook like with
the proposed plant, with the dry cooling on it.
And in that particular simulation, the dry cooling
was showi ng bright red, which he indicated was
done for the purpose of making clear where --
where it was on the picture.

I viewed that as totally distorting, and
drawi ng attention to sonmething that when you | ook

at it, when | copied it in black and white, |oo0ks

like no big deal at all. Clearly, |I'm not |ooking
at it fromstanding right next to it, in that
picture. But | worry about the sort of

information that's being passed on.
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The city then nmade their very
prelimnary, and | think without adequate
anal ysis, determ nation that they didn't |ike
this, and you know, | -- | wouldn't either, if
t hought there was going to be a big red barn
somewhere. But | just don't think there's been
enough detailed analysis in order to accept
whet her, in fact, that's what it'll really |ook
l'i ke, or not, fromthe visual standpoint.

And from the noise, my recollection was
there was a statement in there that would -- a
sinmple one line sentence, | think it was, to the
effect that it would exceed the current city noise
standards, with no discussion of whether there was
anything that could be done in terms of mtigation
or anything else with respect to noise, or any
mtigation with respect to the visual.

So those are the areas that |I'm
concerned about that -- that there have been some
qui ck anal yses done by people because of this
schedul e that we're on with the Comm ssion, that
think are, you know, really do need to have a
little more time and consideration given to them
by Staff and by all of the various agencies that

are invol ved.
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So | urge you not to -- to push the
schedul e so far that -- that the detailed |level of
analysis that really needs to be there is -- is
bypassed.

Thanks.

PRESI DI NG MEMBER MOORE: Thank you.

HEARI NG OFFI CER FAY: "1l just mention
that that's one of the reasons why Staff will do

an independent analysis of these alternatives.
PRESI DI NG MEMBER MOORE: Bonita Churney.
MS. CHURNEY: Good afternoon. | am also
a resident of Morro Bay. And | have sonme
questions which I think will possibly inpact
scheduling, and that could be resol ved, dealing
with information requested on air quality issues.
The public has requested information
from Duke on predicted increases or reductions in
ground | evel concentrations of all criteria and
non-criteria pollutants fromthe proposed project.
The information has been requested for various
nei ghbor hoods in both North and South Morro Bay,
and also at -- specifically at the schools, the
two el ementary schools and the high school
This informati on has been requested

informally by the general public, nmyself included,
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and also by the Intervenor, specifically through
data requests. And reference was made generally
to requests earlier, and 1'd just like for the
record to specify what those requests are. They
were requests 299 and 300, directed to Duke, from
the Intervenor.

Duke objected to those requests, saying
that it was irrelevant. But surprisingly, Duke
indicated in its response that the information
necessary to respond to the request was avail abl e;
that they, in fact, had already provided it to the
CEC t hrough di spersi on nmodeling output files.

So | guess nmy question is, if the data
is available, then | believe it should be placed
-- made understandable to the general public, and
made avail able to the general public, because we
want to know. The residents of Morro Bay want to
know what the inmpact is going to be in their
nei ghbor hood, whether there will be increased
concentrations of both criteria and non-criteria
pollutants. And | think we have a right to know
t hat .

And | think a CEQA analysis requires it,
as well, because you are | ooking at whether the

increases, if there are increases, and based on
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information we have it will be -- there will be
increases in all -- in concentrations of al
pol l utants because of the | ower stacks, and then
the question is whether it will be significant,
under a CEQA anal ysi s.

And just, Duke has argued that none of
themwi |l be significant, because they're al
wi t hin standards, and they're all bel ow standards,
and therefore they don't need to provide any
further information. But those standards, and --
and what they are stating are within the
standards, take into account em ssion reduction
credits. And they're saying because we've fully
mtigated, so-called fully mtigated through
reduction credits, we don't have to go any
further.

But | woul d suggest that under a CEQA
analysis, that's not sufficient for |oca
nei ghbor hoods. And for an analysis of what's
occurring in the local neighborhoods, that you
must provide the data and then determ ne whet her

threefold, fourfold, fifteenfold increases of

these concentrations are significant. And | would
suggest that | think a fifteenfold increase is
significant. And we do have information
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suggesting for PMLO -- and this information didn't
come from Duke, unfortunately, it came fromthe
city's air quality expert and the APCD s air
quality expert, hired specifically to |l ook at PMLO
i ssues, because those issues are raised. And in
fact, in certain locations in the city, there wil
be a fifteenfold increase in PMLO concentrations.

Now, under CEQA, | think -- | think it's
certainly arguable that that is a significant
i mpact that needs further consideration. So |
woul d just request that in considering what
further information the Comm ssion will be | ooking
for, that Staff will be |ooking for, that you
follow up on these data requests and get that
information so that we can see, and make -- and
then make the proper CEQA anal ysis.

And | would just like to thank the CEC
Staff. | know they're -- they're doing a
tremendous job. There's a |lot of work and | do
commend them but | think this is something that
needs to be | ooked at.

Thank you.

PRESI DI NG MEMBER MOORE: Thank you very
much.

Mandy Davi s.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



[« B¢ 2 B S S N \V

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

147

MS. DAVIS: Hi. Thanks a |lot for
allowing me to be here.

I am speaking as a resident of Morro
Bay, and |I'm al so speaking as a very concerned
citizen for the biological community, the estuary
here in Morro Bay.

And | would like to make it perfectly
clear that there was a representative fromthe
city that spoke earlier, and that indicated to
Duke that if they withdrew their -- their
application that Morro Bay would be concerned, and
that it's not something that they want. | would
like to let you know that | do not believe the
City of Morro Bay is speaking for the citizenry of
Morro Bay.

| personally think that they are in
vi ol ation of their agreement with the citizens as
el ected officials, because of the initiatives that
we have voted on, and that it was indicated that
we only supported this if there were no
environmental inpacts. And | think that the fact
that there are environmental inmpacts has been
clearly demonstrated here. | think at this point
intime it's -- we're quibbling over the amount

and the extent of, and the mtigation of, but
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there is clearly environmental inmpact. There is

absolutely not a doubt in ny mnd.

If you were to take -- let me tell you
what ny interest in this is. | ama wildlife
rehabber. I live on ny boat, on the bay. | spend

a lot of time onit, and I amtruly concerned
about the welfare and health of the estuary. And
estuarian systens are extrenely inportant to the
fisheries. They're inportant in a variety of
different ways to all the citizens of the State of
California and this area.

So, but as a wildlife rehabber, I'm
really -- really, really concerned. So | don't
believe the City of Morro Bay is speaking in our
best interest. |It's very obvious to nme that their
pri mary concern is socioeconomic. And | won't go
into that in any more detail.

But ny primary concern is the health of
the bay. And with nine to ten percent of the
wat er of the estuary going into that cooling
systemas it currently works, | mean, there's
absolutely not a doubt in my mnd that the
majority of the larval forms of a good portion of
the wildlife are being destroyed, along with

jellyfish and a variety of other things just can't
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escape that system

So | would like you to know that they
are not speaking for us, and I think they are in
violation of that. | think that should be
considered. And I find it kind of incredible that
we're qui bbling over whether or not there's
environmental inpact when these guys even admt
there's environnmental inmpact. They would not be
di scussi ng Gunderboons and the filtration systens
if they did not at least in some way, shape, or
formagree that there is some sort of inpact.

They're in business. They're not going
to do that, not unless, you know, sonmething that's
going to cost noney, not unless it's really
obvi ous.

So | would just -- | wanted to speak up
as -- as a citizen, and as a wildlife rehabber,
somebody that recognizes what's happening to the
estuary. And understand that the City of Morro
Bay is not speaking for the majority of us.

Thank you.

PRESI DI NG MEMBER MOORE: Thank you.

Ki m Ki mbal I .

MS. KIMBALL: My name is Kim Ki mbal |,

and |'m here in ny professional capacity as the
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Executive Director of the Morro Bay Chanber of
Commer ce.

There will be a letter forthcom ng from
t he Chanber of Conmmerce, signed by the board
president, John Zaver, reflecting the board's
position regarding dry air cooling.

The position of that board of directors
is strongly against this option, and in addition,
their support of the moderni zation project
presented in the MOU, and validated as the
community's option, through the overwhel m ng
support at the Novenber el ection. It is true that
the City Council had a four-one vote, not a five-0
vote, to conme forward and send you information.
The Chamber of Commerce board was unani nous, with
the exception of one menmber who abstained from
voting, and that was for business purposes.

So you will be receiving this letter
forthwith, and thank you very nmuch for being here.

PRESI DI NG MEMBER MOORE: Thank you,
ma' am

John Barta.

MR. BARTA: Good afternoon, Comm ssioner
Moore, Hearing Officer Fay, representative

O Brien. M nanme is John Barta, and while | do
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sit on the Morro Bay Planning Conmm ssion, |'m
speaking to you as a private citizen.

I'd like to step back a little bit from
the picture and say that what |'m seeing clearly
in the last few nmonths is that we have all these
areas of expertise that are exam ning this project
in mnute detail, and what we have happening is
one person | ooks in one area, and they -- they see
a problem and then they -- they identify a silver
bull et solution in another area. 1In the case of

bi ol ogy, we | ook at the critters in the bay, and

we -- we say gee, is there a magic way we can stop
all that. And so dry air cooling nmust be the
answer .

But there's other -- all these other

areas of analysis. W're looking to the

Comm ssion to sort of put perspective on where we
do this balancing act. And so the Morro Bay

Pl anni ng Comm ssi on passed a resolution to the
City Council to make it clear that we really don't
think some of these things pass what we woul d cal
threshold anal ysis, or what you m ght cal
threshold analysis, and that we see that these are
big i ssues when we get into dry air cooling. So

I'd like to read to you a resolution fromthe
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Pl anni ng Comm ssi on.

This resolution was passed | ast week,
and you'll be receiving a conformed copy of it in
due course. But this went to the City Council and
they will be taking -- they did take action, you
will be seeing that, as was nmentioned earlier.

I"I'l just read the resolution part.

"Now Therefore, Be It Resol ved,
the Pl anning Conmi ssion recommends

that the City oppose the use of dry

air cooling for the Morro Bay Power

Pl ant for the follow ng reasons:

“A. The various methods of

dry cooling that require cooling

towers or structures that were

revi ewed would cause unsightly

and unnecessary blight upon the

community.

"B. The various methods of
dry cooling that require use of
fresh water that were reviewed,

could cause potential hardship

to the city water supply.” W refer to
the mllion gallons a day that the Regional Water
Quality Board found in the -- in the smallest use
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"The various methods of dry
air cooling that use nmechanica
pumps and fans that were revi ewed
may cause unnecessary noise |evels

upon the community." It is our

information that that would be about ten dB

i ncrease,

| evel .

which is a huge increase in the noise

"The various methods of dry
cooling that use saltwater for
cooling that were reviewed nmay cause
unnecessary salt drift in the air
and pollute the surrounding | ands.
The various methods of dry air
cooling that were reviewed use
excessive anmounts of land that is
pri me along the Embarcadero Road,
that could otherwi se be used for
community benefit.

"The various methods of dry
cooling that were reviewed could
cause unsightly steam plune that
may pollute the environment and

cause an unsightly blight upon
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the comunity;
"Now Therefore, Be It

Resol ved, the Planning Conmm ssion
recommends the City reaffirmits
support for the Duke proposed
upgrade to construct a new efficient
state of the art generation facility
as stipulated in the City and Duke
MOU adopted by resol ution on
February 28th, 2000, and reaffirm
its support of demolition of the
exi sting plant."

Thank you.

PRESI DI NG MEMBER MOORE: Thank you, M.
Commi ssi oner.

Garry Johnson. Good afternoon

MR. JOHNSON: Conmm ssioner Moore, Staff.
I'm Garry Johnson. |I'ma retired engineer from
the Bay Area. |'ve been involved in a nunmber of
buil ding sem -conductor facilities and so forth,
so |'mvery, very famliar with PMLO, who |'ve
studied for 40 years and spent mllions of dollars
usi ng scanning long-term analysis identifying
PMLO, where is it comng from and so forth. So |

have a pretty good background in the technical
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aspect of this whole process.

I've spent a lot of time |ooking at Duke
Energy plant from one end to the other. They've
been very cooperative, and | really analyzed their
-- the complete data system |[|ooking at all of
their contam nants that may be in the plant, and
so forth.

| feel like the election of Florida is
what nunbers are we going to use? | nean, there's
-- everybody's throwi ng these nunmbers out, and
hope the Comm ssioner and the Conm ssion and the
Staff | ook at these nunbers very closely, because
one group is saying that the outflow is wrong, and
anot her group says this is wong and that's wrong.
And it's -- it can be very confusing to the
community when they read these allegations in the
newspaper, and so forth. So a neophyte, they
t hink that Duke Energy's polluting this, and et
cetera and et cetera

And | wish Gary WIilley was still here,
because |I've talked to himat great |engths about
this PMLO and so forth, and it's not a problem
And it's not highly toxic. The City of Berkel ey
is -- is taking their whole fleet of vehicles and

usi ng natural gas. The City of San Luis Obispo is
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converting all their buses to high conpression
natural gas. So if it was a very highly toxic
material, the communities wouldn't be doing this.

I highly agree with what Bill W] son
said -- | mean, Whodson, said. Also, | only live
two blocks fromthis plant, and if | thought that
this facility was polluting me, | wouldn't have
moved here. And this facility several years ago,

I wouldn't have moved so close to the plant.

As far as the city goes -- excuse me --
the city is speaking for the community, 82 percent
of these people in this community voted to
continue on with the new plant. That's not right?
What is right, 72 percent? | know -- for the MOU

Al so, when we had our meetings here with
the CEC, the scientist, | asked a question to him
is how many pounds of meat does the sea otters
consume a day. And he said that they consume 20
pounds. It's like the canary in the cave. The
canary dies, you know that we have problens in the
cave. So if they eat 20 pounds a day, there's
five or six sea otters living in the bay, some are
living near the facility. That cones to 700
pounds of meat per week.

Now, if this facility, as people are
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indicating, is dead on arrival, then the sea
otters couldn't survive here. W've also had a
whal e here, living here | ast year, for over two
mont hs, right near Duke Energy. So | think we
just have to watch these numbers very carefully,
|l ook at it in a |logical way, and not to get so
irrational that we throw out numbers that are --
that are not true.

As far as alternatives go, we're going
to have to find alternatives in our energy
sources. The |ast President of the United States
that did anything about this was President Carter.
But since then, on both political parties, they
have elim nated any significant research in
alternative energies. Alternative energies, to
me, is not using fossil fuels.

So | think that we need to put nore
pressure on the federal governnment, also the state
of California, to go to alternative energies, but
to get away from fossil fuels. This state, what
they say, in the next year, 2050, we're going to
have 50 mllion living in this state. So if we
built 140,000 homes | ast year and they said
they're 80,000 hones short, what's it going to be

next year, and next year after that? The nore
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houses we build, the more energy we're going to
need.

And to finalize this thing about
produci ng power, the cheapest way to produce power
is hydroelectric plants. The next source is the
ocean, because of the cooling process and it costs
| ess noney. If you go to the inland and start
produci ng power that way, 50 percent of the power
that's being used has to be used to cool the
pl ants.

So thank you for hearing nme.

PRESI DI NG MEMBER MOORE: Thank you, sir.

M . Boat man.

MR. WATERS: Thank you. I wasn't going
to speak, but a couple things came up I'd like to
speak on.

The first -- the first thing I'd like to
question is the City Planning Conm ssion, and
where did their data come fromon -- in terms of
noise and in terns of size, and other terms of
their opinions of dry cooling. They take quite a
long time to review house plans, and yet they came
out with this study within one or two days, so |
would -- | would question that data.

And the next thing, speaking as a

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



[« B¢ 2 B S S N \V

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

159
concerned Morro Bay citizen, the MOU is sold to nme
with an absol ute deadline of when the new pl ant
woul d be torn down. And that was put in there,
I'msure, as a sweetener to offer the citizens
something the City Council knew they wanted, to
tear the power plant down. |'m not aware of when
it was changed, and |'ve been out of town a few
nmonths. But so the citizens were sold that, on
the basis of eventually the site will be as it was
before any power plant.

And | think that's what nost citizens
here want. Thank you.

PRESI DI NG MEMBER MOORE: Thank you, sir.

Anyone el se that would like to come in
on our procedures today? Because we're going to
take a luncheon break here.

The Public Adviser would like to --

PUBLI C ADVI SER MENDONCA: Comm ssi oner
Moore and the audi ence, nmy office received a phone
call yesterday from M. Thad Fendon, F-e-n-d-o0-n,
and he's from Arroyo Grande. He apparently read
an article in the Tribune about ten percent of the
power plant energy would be utilized or lost if
dry cooling were inplenented. And he says this is

wast eful when the ocean is next door, when you can
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It's the tail wagging the dog.
It's well known that

reduce environmental inpacts.

want

this plant will

the Energy
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Comm ssion to give the plant a favorable position.

PRESI DI NG MEMBER MOORE:
All right. Wth that,

Thank you.

we're going to

take a break until 1:30, and come back. The

Comm ttee's going to caucus, and we'l|l

have sonme

di scussi on about upcom ng orders and instructions

for the parties. So with that,

adj ournment for an hour and five m nutes.

we are in

(Thereupon, the luncheon

recess was taken.)
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AFTERNOON SESSI ON

PRESI DI NG MEMBER MOORE: And | will say
that we've been debating the issues that we've
heard today, and | will just say to lead this off,
in ternms of scheduling, because that's one of our
-- our principal concerns, is the schedul e.

I have to say that | ama little worried
that we're falling farther behind than | woul d
have hoped at this point. | don't lay the blame
for that on anyone, so that comment should not be
taken to be a sign of blame. But it's
disconfiting to see that we m ght have these kinds
of delays. And so | want to encourage the parties
to get together and work together, perhaps a
little more closely than has happened in the past.
I think there's anple incentive to be able to do
t hat .

And in a nonment, M. Fay is going to
tal k about a recommendation that we have -- a
requi rement that we have, sorry, that the parties
file their own expectations or their own best
estimate of what they can do in terms of tine,
with us.

But et me just say that time is a

critical concern to ne. I would like to be able
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to act expeditiously on the evidence before us and
issue a decision in a timly manner. And to the
extent that | amable to, | will do that. But it
requires a |lot of cooperation on the part of al
the parties.

Wth that, let me turn to M. Fay, who
will outline what we're directing as of today's
heari ng.

HEARI NG OFFI CER FAY: Okay. First of
all, 1'd like to ask Ms. Hol mes what the Water
Board estimated it would take them fromthe time
they got the FSA until they issued their NPDES
permt. Did they tell you what that would be?

MS. HOLMES: We tal ked about it. W
tal ked about -- we didn't talk about number of
days. We talked about it in ternms of meeting
vari ous schedul ed board meetings. So, for
exampl e, we tal ked about what would be required to
make a December meeting, and we tal ked about what
woul d be required to meet a February board
meeti ng.

HEARI NG OFFI CER FAY: What woul d be
required to meet a December neeting?

MS. HOLMES: We'd have to have an FSA by
the m ddl e of Septenber, which Staff doesn't think
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is possible.

HEARI NG OFFI CER FAY: Do they have
provi sion for any special board neetings?

MS. HOLMES: | believe they do, but ny
knowl edge goes no further than that.

PRESI DI NG MEMBER MOORE: So it's not
unprecedented that they have special board
meetings at certain tinmes.

Oh, I'msorry. That was --

MR. HUBNER: We certainly have schedul ed
speci al workshops and special board nmeetings when
the need ari ses.

PRESI DI NG MEMBER MOORE: So for
something that's of this magnitude, it wouldn't be
unusual for the board to consider a special board
meeti ng.

MR. HUBNER: That's correct.

PRESI DI NG MEMBER MOORE: And -- okay.

So --

MR. HUBNER: We will, just with one
caveat, we will be running into a quorum issue
come the end of Novenber. One of our board
menmbers hopefully will be reappointed and it won't
be an issue. However, if that -- if that happens,

we'll have a quorum i ssue even with our Decenber
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meeti ng.

PRESI DI NG MEMBER MOORE: Well, I'm
intimately famliar with that one. Very
personally famliar with that inpending issue.

So | appreciate that.

MR. HUBNER: Okay. Thank you.

MR. HARRIS: Can | ask for clarification
on what the steps would be between the FSA and the
meeting in December. Would the Decenber meeting
be a final permt approval, or one of the interim
steps?

PRESI DI NG MEMBER MOORE: Probably the
board representative is the one to answer that.

MR. HUBNER: Certainly. Well, we're
| ooking at the FSA, the information there, the
CEQA anal ysis that we can obtain, and then we
woul d i ssue our draft permt. W have at |east a
30-day comment period. We would need tinme after
that to -- to respond to comments, and revise the
permt as appropriate. And then send it -- we
woul d want at |east two weeks to send it out to
our board members for consideration at the
heari ng.

We woul d al so need, of course, the --

the CEC to do their certification prior to the
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hearing for us, for the board to actually adopt
the permt.

PRESI DI NG MEMBER MOORE: Now, that --
that was not called for in the Moss Landi ng case.
Why -- why are you calling for it in this case?

MR. HUBNER: Actually, | believe it was
the same process that we did at Moss Landi ng.

PRESI DI NG MEMBER MOORE: No. The only
reason that the Water Board acted after the
Comm ssi on was because they -- they wanted to put
the matter over and have extra consideration. But
I don't think they were asking to -- to nmake their
deci sion after the CEC s deci sion.

MR. HUBNER: Well, that's how -- that's
the |l egal advice that | received as of yesterday
fromour attorney. That's the process that she
saw, that those things would need to be in place
in terms of the proposed member's decision and the
certification, we would need those to happen. And
they could happen a day or two before our -- our
hearing, but they would need to occur for the
board to act. Not necessarily hear it, but for
the board to act.

MR. GRI Mm M. Fay, | think -- | think

the regional board | egal counsel has determ ned
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that this project is slightly different under the
federal regulations than the Moss Landi ng process.
Therefore, they have to await the | ead agency's
determ nati on before they take action in this
case. Different from Moss Landi ng.

PRESI DI NG MEMBER MOORE: New source
versus old source? |s that the --

MR. GRI MM  Yes.

PRESI DI NG MEMBER MOORE: Okay. Al |
right.

MR. HARRIS: Let me -- | want to go by
the word certification, because | think that's an
i mportant issue, because the Energy Conmm ssion's
certified regulatory program does not include a
certification of an environmental document, |ike
you'd typically see under CEQA. That -- that
basi cally goes back to the series of questions |
posed about what's the environnmental docunent.

And if you're talking about a certification of the
document before the final permt, | guess we need
some clarity on -- | thought | heard you say you

needed the Presiding Member's Proposed Deci sion

before you could issue a final permt. |Is that --
MR. HUBNER: Well, those are the two
terms that | heard of, or received input from our
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attorney. If those are incorrect, then | stand
corrected.

HEARI NG OFFI CER FAY: I think actually
they're saying they -- they need a Conm ssion
deci sion, not -- not the Proposed Deci sion.

PRESI DI NG MEMBER MOORE: That is what
you just said. Correct?

MR. HUBNER: | believe so.

PRESI DI NG MEMBER MOORE: Okay. Anyt hing
further, M. Harris?

MR. HARRI S: I guess I'Il just state for
the record that |I'm confused, and |'mall --

PRESI DI NG MEMBER MOORE: Okay. How can
we get -- how can we get a nmore refined version of
that from your attorney?

MR. HUBNER: In terms of scheduling and
who needs to act first?

PRESI DI NG MEMBER MOORE: And what -- and
the definition of what each step in the process of
acting really means.

MR. HUBNER: | can certainly go back and
request that from her.

PRESI DI NG MEMBER MOORE: Woul d you ask
her to send us -- actually, send M. Fay a letter

outlining that? Of course, we'll docket it and
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make it available to all the parties. And
indicate to us exactly what -- how she perceives
the -- the process to go. And to define the terns
of each one of the products at each step.

MR. HUBNER: I owill.

PRESI DI NG MEMBER MOORE: Thank you.

MR. HUBNER: Thank you.

HEARI NG OFFI CER FAY: Is that Jennifer
Sul eway?

MR. HUBNER: Yes.

HEARI NG OFFI CER FAY: Okay.

Al right. The -- during lunch, we
di scussed the Commttee's response, and we had
actually contenpl ated asking for briefs on this --
on this baseline question. But | think we can
save the parties sonme tinme on this.

In the interest of respecting Staff's
i ndependence, you know, rather than either
contemplate -- contenplating some requirement that
woul d follow briefs, we would |like to give --
| eave Staff with the flexibility to do the
analysis they want, so long as they perform an
anal ysis, at |east one analysis, using a baseline
of historical -- the historical existing

environment that's within a five-year history.
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So that would, | believe, address the
concern of the CEQA guidelines that call for
i mpacts neasured agai nst the existing environnent.
And then if Staff feels the need to -- to | ook at
somet hing el se, they may do so, so long as they do
address that.

And we al so direct the Applicant to

cooperate as fully as possible with Staff on -- on
the analysis of the -- the alternatives called for
by the -- or, the -- the mtigation measures

called for by the Water Board to be analyzed. And

I -- we won't anticipate what Staff will need, but
directing the Applicant to -- to cooperate in
providing information on that. Staff has not yet

had a chance to evaluate what the Applicant has
al ready done, so, obviously, we'd expect themto
do that before they ask for additional help.

And Applicant's incentive there is that
if they can help the Staff move this along wil
speed up the process of getting this analysis
done.

We also direct Staff and the Applicant
to work together on a schedul e proposal that will
take into account this cooperation that we just

ordered, and come up with a proposed schedul e for
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the rest of the case.

Now, | -- 1 wunderstand that the parties
may not reach agreement on what that schedule
shoul d be, but they are directed to work together
to -- to try to make it as rapid as possible. And
that they will file -- in fact, all parties would
file their proposed schedul e changes seven days
fromtoday

PRESI DI NG MEMBER MOORE: Let me -- |et
me just enphasize what M. Fay is saying. G ven
the kinds of scheduling delays that we're seeing
it is possible that some of the Evidentiary
Hearings may slip out into the holiday periods,

around Thanksgi ving or Christms. And just for

the record, so everyone's clear, |I'll be very
chagrined if that happened, and I'I|l be sorry to
do what |'m just about to say |I'm going to do.

But if it means cancelling holidays, that's what
wi || happen, because those hearings will go off as
rapidly as they can.

So I'Il be looking for the earliest
possi ble time that -- that we can, but if they
happen to fall during the holiday periods, you
shoul d be advised that it will be my intention to

conduct the Evidentiary Hearings for as |ong and
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as thoroughly as -- as necessary, even up to and
including the holiday periods.

That should provide some incentive to
get the -- the best agreenent that's possible, as
far as the proposed schedul es. But, of course,
we're | eaving that to your -- your good offices,
and to your own negotiating skills in those -- in
those agreenents.

Any questions for us on those?

MR. HARRI S: I guess a conment. Could
we have that order reduced to writing, just so
we're -- we're sure that we'll be hitting all your
mar ks?

PRESI DI NG MEMBER MOORE: Yes.

MR. HARRI'S: That would be very hel pful
for us. It doesn't have to be particularly |ong

PRESI DI NG MEMBER MOORE: It won't be for
-- won't be particularly long. That's easy.

Anyone el se? Yes.

MS. GROOT: | have a question. \What
happens to the outstanding data requests that --
that still haven't been answered?

PRESI DI NG MEMBER MOORE: The Comm ttee
will issue a response on that very, very shortly,

i ndi cati ng what we feel is the appropriate
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response on all of the requests that have been
made to date.

You did hear, on a couple of those
requests, that they are, for instance, Ms. Lew s
was saying today that there is a response that's
forthcom ng, and it's in process. So clearly,
we' ve taken that into account in -- in what we're

going to issue. So sone things are ongoing, they

simply haven't been delivered yet. For those that
are not, we'll opine in writing very, very
shortly.

MR. HARRI S: If I may, | hate to open

this can of wornms, but if there's going to be
significant delay associated with just the water
issue, | think it's worth putting back on the
tabl e the possibility of issuing a PSA Part 1 and
Part 2 -- that should be FSA. I don't want to go
back to the PSA, thank you. A two-part Final
Staff Assessnent. If there's pretty clear
agreement that we're down to just basically to the
mari ne biology issues, the rest of them can nove
forward. | think that m ght help us with schedul e.
I also want to take advantage of the new
provisions in -- | think it was 28x, related to

abbreviated or no hearings on -- issues, and that
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may help us with schedul e.

HEARI NG OFFI CER FAY: Okay.

PRESI DI NG MEMBER MOORE: Ms. Hol mes, can
I ask you to comment on that? | know you've
t hought about this, you and Ms. Lewi s, about the
i dea of bifurcating the schedule. So while the --
the issue is on the table, could | ask for your
reactions to that?

MS. HOLMES: Yeah. | -- we've used it
before with great effectiveness on other cases. I
think we may run up against a practical problemin
trying to do it in this case this fall, just
because we' ve got so many cases and policies and
we've got so many PSAs, FSAs, and SAs goi ng out.
And | think we may run into real practical
problens trying to produce two docunments instead
of one.

But that's something we can perhaps
respond to when we -- when we provide our comments
and our draft schedule. But from where | sit
right now, | -- | think it's likely to be a
practical problem

PRESI DI NG MEMBER MOORE: As opposed to a
phi |l osophi cal problem or -- or something that

simply wouldn't -- wouldn't work, in terns of
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sequencing the rest of the docunent.

MS. HOLMES: Yeah. | nean, | think that
it's certainly easy to -- to conceive of having
heari ngs on various topics that wouldn't be
related to the -- the areas that we're still doing
further analysis on, earlier than the other
hearings. But it'd be pretty limted in scope, |
t hi nk, nunber one and number two. We've got, as |
sai d, practical considerations.

PRESI DI NG MEMBER MOORE: As a practica
matter, would that be an area where we woul d be
able to bring in private contract assistance that
woul d change that -- that equilibrium or -- or is
it too late for that?

MS. HOLMES: Kae m ght have a better
answer to that than | do.

MS. LEWS: Well, we already have -- we
al ready have consultants doing a great deal of
this work. And we're going to have to have
addi ti onal nunmber to deal with the -- the
bi ol ogical mtigation analysis that we're going to
have to do. So -- and | don't think that helps,
by bringing in additional people. You already
have one person managi ng 40, and | don't think

it's practical to add more to that. It's not
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going to save us tinme.

PRESI DI NG MEMBER MOORE: I think I was
asking a slightly different question than that.

If, in response to what Caryn was just saying, you
needed additional analytical help, and I'm
assum ng that that is either identified or

avail abl e through sone of the subcontracts that

we' ve been issuing of late through the Comm ssion,
woul d that in fact take some of the workl oad
burden that Ms. Holmes is suggesting away?

MS. LEW S: No. I was responding to
that -- that fact. |Is that additional people
woul d not nmake this an easier task at this point.

MS. HOLMES; My point also is that we've
gotten so many -- and | don't have the right
nunmber here, you may actually have a closer idea
than I do -- of how many Staff Assessments, PSAs,
FSAs, we've got going out this fall, there's only
so many hours in the week that management people
can review things. And although you'd think it
woul dn't take any longer to review two sections --
two sections separately than together, in fact, it
does, because other things come up and people set
their priorities, and it's just easier for -- for

the review process and the publication process to

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



[« B¢ 2 B S S N \V

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

176

have one document than two docunents.

PRESI DI NG MEMBER MOORE: I think that --
go ahead, Kae.

MS. LEWS: | was going to mention that
our management is strongly discouraging
bi furcating the Staff Assessnments for this reason.

PRESI DI NG MEMBER MOORE: Yeah,
understand. Well, | --

PUBLI C ADVI SER MENDONCA: Comm ssi oner
Moore --

PRESI DI NG MEMBER MOORE: I'"'m sorry.

PUBLI C ADVI SER MENDONCA: -- the Public
Advi ser would like to weigh in on this topic.

| routinely rise to the occasion to say
fromthe public's perspective, it's very, very
difficult to deal with an analysis that's split up
into parts, unless you've been intimtely
invol ved, seated at the table. They rely on a
document .

Thank you very nuch.

PRESI DI NG MEMBER MOORE: Thank you.

I -- 1 think I just wanted to make sure
we had a bit of an airing of this, and so while |
appreciate the coment that M. Harris is making

I guess it should be apparent that because of --
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of the role of each one of the Comm ssioners
sitting on these other cases, we're all very, very
much aware of the |load that the Staff is carrying
in order to try and make these things come out.

So that would inevitably be a part of the decision
t hat was made.

It wouldn't just be can we cause this
analysis to come out in a -- in a bifurcated
fashion. W would have to take the -- the Staff
resources and the |load that they're carrying into
account.

So let me -- let me commend this to you
to -- to talk between Staff and the Applicant
about whether this is possible or not.

Yes.

MR. TRUMP: One -- one additional
practical consideration. M understanding is that
there's a window for discovery of 180 days, and
we' ve responded to nearly a thousand data
requests. I think in many of these areas the
record is replete and conplete, from our view.

And | woul d suggest that keeping the record open
while we're waiting, because of the obvious
practical considerations of workload, should not

in fact jeopardize the fact that we'll just have
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mount ai ns of more data requests that are not
necessarily relevant, or not relevant, and that'l]|
just tie up in knots. It will be, you know,
create a lack of focus about what the real
traditional issues are and what-not.

So |I'mjust very concerned that we've
al ready passed 180 days on that, and | request
that that at |east be considered in terns of sone
of these areas, whether or not the discovery
period is closed and everything is buttoned up, so
we don't anticipate hundreds of nore data
requests.

PRESI DI NG MEMBER MOORE: Okay. That --
that's a fair remark. | should say that when the
data requests conme up, and M. Fay reviews them
with the Conmttee, that overlap, duplication,
timeliness, relevance, are all a part of the
di scussion that we have, as well as we have the
very able input of the Staff telling us their
reaction to -- fromthe -- fromthe experts. So
we have a good deal of information on, | think
both sides of each one of those data requests as
they come up. And | hope that in the end, you
find that we've fairly adjudicated them on behal f

of all parties, using those parametrics to guide
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us.

HEARI NG OFFI CER FAY: M. Trump, were
you contenplating that additional discovery that
may have to take place regarding these mitigation
measur es?

MR. TRUMP: |I'mreferring -- | guess I,
knowi ng how hard we've worked to very thoroughly
respond to the volume of data requests, |'m just
concerned that as a delay tactic the project
opponents will create nore workload that is
related to some of these areas which | think we
all -- it sounds |ike, notwithstanding the
wor kl oad, they're very close to being at a point
where an FSA could, in fact, be issued.

So | believe that's an adm ssion by the
Staff that there's not a |ot of additional
di scovery needed in those areas to conplete the
FSA. But it is a scheduling reality about when
the Staff can bring this to closure. So that's --
that's how |l -- how | interpret the information.

Now, what we're doing, we're going to
delay the FSA across all these areas. Il think it
invites then more and nore data requests, when in
fact there's at | east an acknow edgment implicitly

that the discovery is conplete, and there's an FSA
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that could be issued

HEARI NG OFFI CER FAY: Okay.

MR. TRUMP: So | -- |I'mjust very
concerned about that. We -- we're at a point
where we just can't continue to expend mllions of
dollars, literally, on -- on this work product

that has no material benefit to the real issues in
the case. So I'mjust -- |I'mvery concerned about
t hat .

HEARI NG OFFI CER FAY: Il -- 1 think --

MS. GROOT: May | say sonmet hing?

HEARI NG OFFI CER FAY: -- a delay in the
FSA -- just a monment. A delay in the FSA does not
extend the general discovery process. But
obviously, we've directed the Applicant to assi st
Staff in preparing these anal yses that have been
requested by the Water Board. And | think there's
a difference there.

MR. TRUMP: No, |'m not speaking of
those additional areas. We totally understand the
i mportance and rel evance of them and we will
fully support those -- those issues.

I''m speaking more of, | guess, Geol ogy,
or Archeol ogy, or, you know, some of the other

areas where | think we've got a pretty good
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record. A |lot of good questions have been asked,
and I|'m-- I'mjust concerned that there'll be a
need to just throw in more questions into the
hopper, when they don't really add nuch. So --

HEARI NG OFFI CER FAY: Sure. And - -

MR. TRUMP: -- that's just -- but |
fully understand the need for additional
i nformati on we discussed in some of these other
areas.

HEARI NG OFFI CER FAY: Okay. And | don't
know if |I'"m anticipating Ms. Groot's concern, but
she does have a petition pending that addresses
timely data requests. And so | don't include
those in understandi ng your conmment.

Was that basically what you were

concerned about?

MS. GROOT: Yeah. I was concerned about
that, and also -- and |I'm not sure whether Andy
was tal ki ng about wus. | -- perhaps | shouldn't

have taken that personally.

But the -- the question | have is would
we be allowed foll owup questions if they seem
appropriate? To us, that is.

HEARI NG OFFI CER FAY: Not after the

di scovery period is closed.
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MS. GROOT: And when will that be?

HEARI NG OFFI CER FAY: Well, according to
the -- the regs, it was 180 days, which has
passed. \Which has passed.

Okay. Are there any questions about the
Committee's order? And -- and we will reduce this
to witing, and get it out, post it on the Wb,
make it available to everybody.

Ms. Hol mes, any -- okay. M. Harris?

MR. HARRI'S: A quick comment. We were
anticipating that we'd be filing a nmotion, so once
we see the written order we may have some comments
that we provide on that.

I don't know whether we -- going as far
as this petition, we thought that maybe one point
in the petition, we will have the baseline issue
But | think maybe you've offered a good sol ution
that gets us through that issue, so we'll read the
order and we'll talk, and we'll keep in contact
with everybody.

HEARI NG OFFI CER FAY: Okay.

PRESI DI NG MEMBER MOORE: Is that's it,
then I want to thank everyone for com ng, and we
appreciate the attention everyone's paid to this.

And | just want to acknow edge the hard work that
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the Staff is doing and tell you that |'m very,
very appreciative. And | -- | bear that fromny
col |l eagues, as well. And the Applicant --

MS. GROOT: Conm ssioner Moore --
Commi ssi oner Moore.

PRESI DI NG MEMBER MOORE: Yes.

MS. GROOT: | did get confused as to
when the evidentiary period happens.

HEARI NG OFFI CER FAY: That' Il be
reflected in the Commttee's Scheduling Order,
which will come out some time after we hear from
the parties. And let me just clarify that a week
fromtomorrow, that the schedul es are due.

PRESI DI NG MEMBER MOORE: Cl ose of
busi ness.

HEARI NG OFFI CER FAY: August 24t h.

PRESI DI NG MEMBER MOORE: Thank you.

We' re adj our ned.
(Thereupon, the Comm ttee Status
Conference was concluded at

2:07 p.m)
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